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We never knew what this machine could qe 


ee knew right along that Addressograph 
machines could write business forms and 
records at the rate of 85 a minute—with 100% 
accuracy. 

We knew that before the war these machines 
were Cutting costs and saving time in payroll writ- 
ing, inventory taking, check writing and dozens 


of other office procedures. 


Then war came. And with it the need for speed- 
up in all phases of business—factory, office, ware- 
house, shipping room. Soon Addressograph users 
were telling ws that their machines were being used 
for production control, tool crib control, War Bond 
writing, allotment check writing, parts identifica- 


tion and countless other war jobs—many q 
new applications. : 


Almost daily we hear of new ways to 
business methods with Addressograph equi 
So broad are the possibilities we may ney 
out all the things it can do. 


Addressograph (and Multigraph, made 
same company) can speed up the handling q 
of all paper work in business. If you are an Ad 
ograph user, chances are we can help you 
the use of your equipment—save time and 
We will be glad to show you how. Write 4 
Addressograph- Multigraph Corporation = 
land and all principal cities. 


Addressagraph 


TAADE-MARK REG US PAT OFF 


SIMPLIFIED BUSINESS METHODS 


Addressograph and Multigraph are Reg. T. M. 


of Addressograph-Multigraph Corp. 
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BE READY FOR POST-WAR BUSINESS 


Appliance manufacturers, jobbers, Gealers, and fuel suppliers, now mainly concerned 
with our total war effort, must aiso be awake to planning for post-war business. The entire 
gas industry confidently looks forward to an era of increased prosperity, the extension of 
G@eus served by natural gas, and greater developments in the use of manufactured and 
liquid gases. 


We at Barber long ago subordinated our customary line to the making of important 
Gircraft parts, but have been able to retain intact our shop equipment and key staff, so 
that the transition back to our regular production will be facilitated. Refinements of de- 
sign in burners and regulators, as well as better production methods, worked out by Bar- 
ber during this wartime production period, will later enhance the value of ail Barber 


products. 


Barber Burners and Regulators are today available only in accordance with Federal 
restrictions. For new uses and new business on conversion burners, appliance burners, 
and pressure regulators, when normal conditions are restored—let Barber engineers plan 
with you NOW. Be ready to get your share of the coming peace-time prosperity. 


Write for complete catalog on all Barber products. 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


~ARBER BURNERS 
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Handy little 
THREADER 


That’s a big 
Work-saver 
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@ Its popularity comes from more than its popular 






Heads snap in 
and lock... from 
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361 price. For this small RIZZ(0D Ratchet Threader, 
365 %” to 1” pipe capacity, has many time-and-work 
371 saving features you like—heads that snap in from 
either side and lock; dies that reverse quickly for 
381 close-to-wall threading. Dies are of tool steel, ac- 
390 curately ground, easily removed for regrinding. 
395 Special conduit dies, if you want them. It pays to 
396 ask for No. OORs—also 111R, 4%” to 14” at your 
Supply House. 
6 
10 
12 
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52 Handy pat'd wire 
carriers free with 
complete sets. 
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Pages with the Editors 


 Bpwanl this month in Chicago the committee 
on depreciation of the National Associa- 
tion of Railroad and Utilities Commissioners 
was scheduled to hold a meeting. The purpose 
of that meeting was to obtain from individual 
state commissioners and other regulatory au- 
thorities their reactions to the impressive re- 
port which this committee, headed by Com- 
missioner Nelson Lee Smith of the Federal 
Power Commission, made at the 1943 annual 
convention of the NARUC in the same city 
last September. 


DoustLess, the purpose of this meet‘ng, 
which is similar in some respects to a meet- 
ing held several weeks ago in New York city 
to obtain the reactions of the regulated utili- 
ties, will be to implement, in some way, the 
committee’s 1943 report. In other words, the 
committee’s 1943 report was in the nature of 
a general discussion, whereas the 1944 report 
may well propose a specific technique for uni- 
form depreciation accounting. That, of course, 
is sheer speculation at this date. 


Ir is therefore most timely that various 
viewpoints on this subject should be ventilated. 
To this end the editors of the ForTNIGHTLY 
have attempted to develop a series of articles 
by the leading thinkers in this rather con- 


SAMUEL FERGUSON 


Depreciation bookkeeping is one thing, and 
camouflaged amortization is quite another. 


‘(See Pace 333) 
MAR. 16, 1944 


fused regulatory field. Admittedly, deprecia- 
tion is no child’s play. Its literature and con- 
troversy have been probably as much bedeviled 
as the history of regulatory valuation itself. 
It is, of course, in a sense one phase of valua- 
tion. 


WE open this series with a serious and well- 
considered document from the pen of one of 
the leading and most respected public utility 
executives in the United States, Samuet Frr- 
GUSON, president of the Hartford Electric 
Light Company. This opening article in this 
issue is, in substance, the same as a paper read 
for a relatively small audience attending the 
annual meeting of the Association of Edison 
Illuminating Companies, held several weeks 
ago in Cincinnati. The view expressed was 
considered by the FortNIGHTLY editors, how- 
ever, to be of such importance as to warrant 
the wider circulation which can be obtained 
through this publication. 


Mr. FERGUSON is a graduate of Trinity Col- 
lege (BS and MA, ’96) and Columbia Uni- 
versity (EE and MA, 99). Prior to joining 
the Hartford Electric Light Company, with 
which he has served continuously since 1912, 
he was on the engineering staff of the Gen- 
eral Electric Company. He is at present chair- 
man of the board as well as executive head of 
the Hartford Electric Light Company. He was 
president of the Association of Edison Illumi- 
nating Companies, 1926 and 1927. 


* 


Wes all this talk about depreciation, we 
occasionally hear the suggestion that the 
discussion might be simplified. But the task 
seems to be as difficult as tax simplification 
with which the House Ways and Means Com- 
mittee is now struggling. We were somewhat 
amused, however, by a valiant attempt recently 
made in the Washington column of our es- 
teemed contemporary, Telephony, the national 
telephone journal. The Washington editor of 
that publication was attempting to demonstrate 
just about the same point which Mr. FErcuson 
makes in his article in this issue; namely, that 
depreciation accounting as a bookkeeping op- 
eration is one thing and the retroactive use 
of the depreciation account for the purpose 
of amortizing utility property is quite an- 
other. He took as an example a table costing 
$100, with a theoretical life expectancy of ten 
years. 





he sales record tells the story 
{RILEY PROGRESS 
the BOILER INDUSTRY. 


r el Relative increase in sales volume is a true indication 
devile aaa P ; 
itself. ft a company’s progress within an industry. Riley 


valua- 
. jiler sales have increased over three times as rapidly 
dwell- Mi sales of the total boiler industry. Riley 1942 boiler 


one of 
ity sles were 2098% of sales in 1934. 


‘lectric ‘ 3 a = 
in this fm The tremendous increase in Riley boiler sales is to a 


: d . . 
ig the i se extent due to the many large central station instal- 





tained MMharacteristics of Riley Steam Generating Units. 


y Col. fy You are cordially invited to visit some of the 

ane cent Riley central station installations. Such 

‘iO Bi visit will make perfectly clear to you the rea- RILEY BOILER 
" fons for Riley’s progress in the boiler industry. 


a7 
ye SALES OF BOILER 
/’  \NDUSTRY AS REPORTED 
/7 BY US. DEPT. OF COMMERCE 


COMPLETE STEAM GENERATING UNITS 


BOILERS- PUL VERIZE! STOKERS-SUPERHEATERS 
AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 


TOKER CORPORATION, WORCESTER, MASS. STEEL-CLAD INSULATED SETTINGS - FLUE GAS SCRUSBERS 
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PAGES WITH THE EDITORS (Continued) 


Tue Telephony writer referred to the ob- 
vious fact that if the table’s owner had laid 
away in a reserve $10 each year he would have, 
at the end of the 10-year term, enough to 
retire his investment and buy a new table. But 
suppose he did not lay away $10 a year! Sup- 
pose his provisions for retirement were ir- 
regular or based on a different assumption; 
namely, that he could retire the table out of 
earnings if, as, and when it became unusable. 
Suppose, further, that after eight years a gov- 
ernment official came along and attempted to 
apply the original system retroactively for 
purposes of determining a rate base. The re- 
sult would be an arbitrary table valuation of 
$20, and after two years the owner would lose 
title entirely, although it might continue to 
be useful. 


THE Telephony article goes on in hypotheti- 
cal dialogue: 


“T pipn’t collect enough to lay aside the 
$10 during the earlier years,” wails the table 
owner, “because I didn’t know I had to.” 


“THAat’s your hard luck,” says the official. 
“You should have done so and we are going 
to assume that what should have been done, 
actually was done. So, in our book your 
table is only worth $20 and it is your mis- 
fortune if you didn’t get back the other $80 
through charges to business expense in pre- 
vious years.” 


“But how was I to know you'd spring 
this new system on me?” asks the table 
owner. “All these years your predecessor 
told me I was doing all right. Are you go- 
ing to charge me now with the responsibility 
of not being a prophet and not anticipating 
the time when you'd see fit to change the 
rules?” 


“THAT's exactly what we're going to do,” 
said the regulator. “We’re not responsible 
for what our predecessor did.” 


“Hop on a minute,” says the table owner 
suddenly recognizing the financial blackjack. 
“If you are only going to allow me $20 
equity on this table and if, as you say, it 
will probably only last two years more, where 
am I going to get the extra $80 to buy a 
new table, assuming I can get one at that 
time for $100?” 


“You are going to get it out of your own 
pocketbook,” says the official, “that’s where 
you're going to get it. And don’t let me catch 
you trying to sneak it out of current op- 
erating expenses as you might have done in 
the past. All you can take out of operating 
expenses for any one year will be the $10 
allowance.” 


WELL, that looks like pretty tough treat- 
ment, even though the hypothetical example is 
perhaps oversimplified and a trifle distorted. 
But there are other viewpoints on this de- 
preciation problem more reconcilable with the 
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LARSTON D. FARRAR 


Is the public utility family likely to have a 
number of new additions? 


(See Pace 345) 


suggestions of the 1943 report of the NARUC © 
Depreciation Committee. We expect to present | 


them in due season. 
Re 


NEWCOMER to these pages in this issue is 
A Miss Kay Hitt, whose article on “The 
Rate Valuation Reaches Nova Scotia” begins 
on page 356. Since Miss H11t is a rather young 
person, although obviously talented, she mod- 
estly admits that she hasn’t much history. She 
was born twenty-six years ago in Halifax and 
after business college took up her present post 
as a recording clerk for the Nova Scotia 
Board of Public Utilities. But since writing is 
her hobby she could not resist putting down 
her literary impressions of a recent important 
case before that tribunal. 


WE thought the result rather interesting in 
view of the international flavor of the article 
and trust that our readers will react similarly. 


¥ 


Rapid D. Farrar, whose article on the pos- 
sible expansion of the classification ot 
public utilities begins on page 345, is a pro- 
fessional writer in Washington, D. C., whose 
contributions have frequently appeared in this 
publication. 


THE next number of this magazine will be 
out March 30th. 


a 
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ONSUMERS POWER COMPANY 

ISTORY RECORDS AND SERVICE REC- 

RDS FOR ITS CUSTOMERS AT THEIR 
FINGERTIPS...WITH KARDEX! 


Know-how” was not enough for the Consumers 
ower Company in Michigan . . . they wanted to 
ave available at all times the “‘what’s-what”’ status 
every customer and every service. 


They got it... when they installed the Remington 
and KARDEX Visible System of Record Control! 
Kardex records in the Customer Service File and 
he History Record File, help this progressive com- 
any to furnish a very high class of service to its 
tstomers, at the same time improving clerical effi- 
hency and reducing office costs. These achievements 
especially noteworthy in a busy war industry 
ter with an abnormal number of changes in con- 
ers and office personnel. 


. Customer interview work. Much heavier than 


in normal times, this is handled smoothly and effi- 
ciently, thanks to centralized records as well as 
the Unit Desk Plan of bookkeeping. 


. Employee training in the record-keeping de- 


partment, a serious consideration where turnover 
due war conditions is high. Employee training is 
greatly simplified by centralized Kardex records 
with all related data at one point. 


. Appliance service orders, which have rapidly 


increased in number in recent months, are handled 
fast and efficiently. Complete histories of appli- 
ances are available for field men from the service 
records. 


. Collection policies are kept on a current selec- 


tive basis from individual history records which 
show the actual collection experience with each 
customer. By means of this record policies can be 
keyed to the changes in economic conditions. 


You will be interested in the full details of this suc- 


Outstanding advantages of this Kardexinstallation, 
here colored signals flash complete information on 
ne status of every individual account, include— 


cessful use of the Kardex Visible System by the Con- 
sumers Power Company. Phone or write our nearest 
Branch Office and ask for ‘“Systems Narrator #568”. 


COPYRIGHT 1944 


REMINGTON RAND 


BUFFALO 3, NEW YORK 
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PREPRINTS FROM PUBLIC UTILITIES REPORTS 


Various regulatory rulings by courts and commissions reported in full text, 
pages 1-64, from 52 PUR(NS) 


MAR. 16, 1944 





Public Utilities Fortnightly 


ULCAN ENGINEERED SOOT BLOWER INSTALLATIONS 
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ai _ if ta pokes SES : : mk Ou 300,000 1b. ‘per hour Foster Wheeler Boiler of 
d by - a ae ut i { ff oe sens 3 an Eastern Centra! Station,. operating at-1350 psi 
: aS TR : ‘ : . “at 960° F. Soot Blowers operate from the saturated | 
drum at $350 Ib. through an ‘automatic pressure ° «| 
: control supply valve which varies the pressure up to Sag 
* full boiler pressure as desired. Soot blower heeds. | 
are power driven VULcomatic Model. E-l {page 7). 
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e new VULCAN citikig fully describing VULCAN equipment appears in the 


1944 Sweets, and a copy is available on your request. 


VULCAN SOOT BLOWER CORPORATION, DU BOIS, PENNA. 
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Patrick A. McCarran 
U. S. Senator from Nevada. 
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America. 
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Writing in The New Ycrk Times. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





“We don’t want to be caught by a Pearl Harbor 
peace.” 


> 


“When you give any man unlimited power, it is like 
giving a schoolboy a gun; he wants to go out and shoot | 
it off.” 


, 


> 


“Almost without notice bureaucracy can use these [goy- 
ernment] corporations to promote inflation (while poli | 
ticians are giving lip service in the control), can pyramid 
the cost of government at will, and can displace private | 
enterprise wherever it stands in the way of the ‘planned’ 
program.” 


e 


“The material accomplishments of our people under 
self-government are unmatched. With only one-sixteenth 
of the world’s population, we have produced more auto- 
mobiles than all the rest of the world, one-third of all the 
radio sets, one-half the telephones, and one-third of the 
railroad mileage of the world. This was not due to our 
great natural resources only, because other countries have 
had them.” 


” 


“Government holdings of any commodity in peace time 
constitu‘e a pistol pointed at the head of every producer 
using the commodity and every distributor of products 
made from it. And when you consider the imponderables 
involved in shifting personnel within government agencies, 
shifts in the agencies themselves, and possible changes in 
both political thinking and éven in administrations, you 
realize how itchy is the finger at the trigger.” 


* 


“... postwar prosperity is possible only if we shall have 
a rebirth of true American initiative and free enterprise, 
and get relief from the innumerable governmental controls 
which are admittedly necessary in war time but extremely 
distas‘eful to our business leaders under normal condi- 
tions. No doubt we shall have to accept in the postwar 
world many economic changes that may not be to our lik- 
ing, but I believe that capitalism and free enterprise will 
not perish from the economic life of our country.” 


E 12 
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74 TONS OF BACCHEE 


Norden Bombsights 


Years of experience in precision 
manufacturing are enabling Bur- 
roughs to produce and deliver the 
famous Norden bombsight—one 

the most precise instruments 
used in modern warfare. 


New figuring and accounting 
machines are also being produced 
by Burroughs for the Army, Navy, 
U. S. Government and other enter- 
prises whose needs are approv 
by the War Production Board. 


— 


ING, ACCOUNTING AND STATISTICAL MACHINES « NATIONWIDE MAINTENANCE SERVICE ¢ BUSINESS MACHINE SUPPLIES 


Nearly 15,000 pounds of baggage go overseas with every Yank, 
to make him a better fighting man, and a safer fighting man. 


Stowed on board are his outfits of clothing, designed espe- 
cially for the particular tasks ahead of him; his weapons, the 
best in the world; drugs to guard his health and save his life; 
food to sustain and nourish him under any conditions; equip- 
ment to shelter and assist him in the field. Nothing is denied 
him that will increase his fighting chance. 


Multiply these tons of varied equipment by millions of men to 
conceive the staggering procurement job involved, with its 
tremendous volume of necessary figure-work. The speed and 
accuracy essential to this and similar vital wartime figuring 
tasks are being provided by thousands of Burroughs adding, 
calculating and accounting machines serving war industries, 
government agencies and the armed services. 


BURROUGHS ADDING MACHINE COMPANY, DETROIT, MICH, 


Burroughs 
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REMARKABLE REMARKS—( Continued) 


Epitor1AL STATEMENT 
The New York Times. 


Tom STEWART 
U. S. Senator from Tennessee. 


Jor R. HANLEY 
Liéutenant governor of New York. 


E. V. Rospinson 
U. S. Senator from Wyoming. 


Eric A, JOHNSTON 
President, United States Chamber 
of Commerce. 


Burton K. WHEELER 
U. S. Senator from Montana. 
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“When Congressmen make criticisms in public they are 
too often tempted to make the criticisms that seem likely 
to gain them applause or votes rather than the kind most 
helpful to the executive.” 


> 


“I think the Senate ought to be ashamed of itself for 
not exercising more of its constitutional authority, Pm 
getting tired of being notified by some bureaucrat to keep 
my nose out of government affairs that are just as much 
my business as his.” 


> 


“Every time the American eagle sits in diplomatic con-_ 
ference in Europe, he comes back plucked to the pin- 
feathers. The reason is that he comes in contact with sea- | 
soned, trained individuals who have given their lives to 
the jobs that they are now conduc*ing, while our men are 
taken from various walks of life with no particular train- 
ing and suddenly thrust into positions of great respon- 
sibility.” 


- 


“It is time for a new Emancipation Proclamation—not 
one directed at freeing this or that group, but one that 
will free every citizen from fears about the future of our 
country. Such a proclamation should proclaim that we, 
the people, shall have freedom from fear of a government- 
controlled press, freedom from fear of economic collapse 


through fallacious policies, freedom from fear of vindic- 
tive machine politics, freedom from fear of dictocrats, 
freedom from fear of Federal ownership, and Federal 
control of every phase of our lives.” 


* 


“Washington dilly-dallies, argues about the jurisdiction 
of Federal war agencies, plays politics, experiments with 
social measures, acts with indecision or not at all. The 
threat of inflation hangs like the sword of Damocles over 
the nation’s head, the food shortage continues to get worse, 
we have failed to formulate a tax program adequate to 
help meet the astronomical costs of war and forestall 
inflation, a chaotic price policy provides fertile soil for 
growth of untold black markets. The problem of man 
power is still a mess.” 


ad 


“I say that no fathers should be called until the slackers 
are taken out of government bureaus. Fathers should not 
be called until the slackers are called out of the industries 
where they are hiding today. I say ‘slackers’ because that 
is exactly what they are. Before American homes are 
broken up, before children are driven into the streets, let 
the slackers in the government bureaus, the bureaucrats 
who are calling upon American businessmen, mothers, and 
babies throughout the country to sacrifice, be driven out 
of the bureaus and into the Army where they belong. They 
are hiding behind the skirt.” 
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with As you seek Quality and Service - re- 
Th ‘ member that R&IE has been a specialist in 

x ae Be” . the problems of Indoor and Outdoor Switch- 


ing Equipment for over thirty years. 


Shown here is a normal production 
line of Hi-Pressure, Self-Cleaning- Contact 
Switches, possibly on the way to some War 
Production center. 


The flashover test, shown at the top, is 
one of the several methods used to check 
design and performance. 


Be This same production may be serving 
The Load Tests made during de- you some day when peace-time reconstruc- 
velopment, during production, and tion calls for a broader application of re- 
after years of service, demonstrate liable switching equipment. 
that Hi-Pressure Contact Switches 
carry their rated load year in and R&IE will continue to specialize in the 
year out under all service conditions making of this equipment long after the 

g present War-time emergency. 


RAILWAY and INDUSTRIAL ENGINEERING COMPAN 


GREENSBURG, PA. ... In Canada—Eastern Power Devices Ltd., Toronto 
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UTILITY UNITS INSTALLED IN 1943 





TOTAL STEAM TEMP 
degrees F 
955 














80,000 910 
Ib steam per hr 


This is one of the smailer 
C-E units installed in a utility 
plont in 1943. It is fired by 
a C-E Multiple Retort Stoker 
ond is designed to produce 
80,000 Ib of steam per hr at 
665 psi and 830 total tem- 





























700 





725 848 





725 830 


1,000,000 


500 735 Ib steam per hr 




















Severai oT The above installations include two This is the lorgest unit 
OF eR) URNE. stalled in 1943 ond the 
_ recent million-pound 
" Jation, There are but 10 
of this size in the world 
8 are C-E units. The 
pressure js 1800 psi; totol 
steam temperature 955 F. 
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(-E Steam Generating Units 
present-day utility practice 





C-E Units placed in service in utility plants during 1943, as listed at the left, have a 
total rated output of 7,270,000 Ib of steam per hr. They supply a substantial part of 
the new turbine capacity added by utilities during the past year. In range of capacities, 
pressures and temperatures and variety of fuels burned, this list of C-E utility installa- 
tions parallels those for some years past. It therefore serves to emphasize again both 
the breadth and continuity of Combustion Engineering's experience in the whole field 
of steam power. generation. 


CAPACITIES 


Unit capacities range-from 1,000,000 Ib of steam per hr, top rated capacity for steam 
generating units, down to 60,000 Ib per hr, certainly in the lowest capacity group for 
present-day utility practice. Between these extremes there is an exceptionally complete 
sequence of unit sizes, 


PRESSURES 


Design pressures of these units vary from 1800 psi — the highest for the year — to 500 psi, 
a very moderate pressure in the light of present utility practice. There are 3 installations 
in the 1390 - 1425 psi category, 4 in 950 - 1000 psi group and 7 which range from 700 
to 800 psi. 


TEMPERATURES 


Steam temperatures cover a considerable range, from 955 F — the high temperature for the 
year — to 735 F. Nine installations were designed for temperatures from 800 to 900 F; 
4 above 900 F and 3 below 800 F. 


FUELS 


The variety of fuels is suggested by the unusually wide geographical distribution of these 
installations. They are located in 12 states covering the country from New Hampshire to 
Lovisiana and from Alabama to Wisconsin. Many: different fuels are specified — several 
eastern and western bituminous coals, anthracite, oil and natural and coke oven gas. In 
some instances only one fuel is specified, others have alternate fuels or two or more 





fuels used in combination. One installation is g the few in the country burning 
t unit ine pulverized anthracite. 
d the most 
nd instol- 
i ae While these installations exemplify the range and extent of ovr contemporary work 
pe design for utilities, they are only part of the story. For while these units were being designed, 
psi; totol manufactured and installed, Combustion Engineering, as the largest supplier of boilers 
955 F. for U. S. Maritime Commission ships, was also turning out marine boilers by the 


thousands and land boilers for hundreds of war production plants. 


att 


200 MADISON AVENUE NEW YORK 16, P!. Y. 
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FIRST Choicein Critical Judustries 


FIRS T choice for controlling vital flow lines in U. S. Government fuel dumps. 
FIRST 


FIRST 


choice for drastic line service in synthetic rubber producing plants. 


z 
9 
z 
x 
# 
~ 
u 
a 
a 
x 
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choice for conquering abrasion in mud lines for rotary oil well drillixg. 


FIRST choice in chemical plants for handling corrosive & erosive liquids & slurries. 


FIRST choice in petroleum refineries for handling high temperature hydrocarbons. 


FIRST choice on pipe lines for complete safety in handling oil, gas and gasoline. 


MERCO NORDSTROM VALVE COMPANY a Subsidiary of Pittsburgh Equitable Meter Co. 


Main Office: Pittsburgh, Pennsylvania @ Branches: Boston @ Buffalo @ Brooklyn @ Chicago 
Columbia, S$. C. @ Houston @ Kansas City @ Los Angeles @ Atlanta @ New York @ Oakland 
Seattle @ Tulsa @ San Francisco 


NORDSTROM LUBRICATED VALVES 
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* IMPERIAL NEOPRENE JACKETED PORTABLE CABLES 


CRESCENT 


) PERMACORD 
2 Heavy Duly Poertalle 
CORDS aad CABLES 


~Syyrp9 | 


Pil 


CRESCENT PERMACORD is a tough, flexible, 
heavy duty portable cord or cable for use on IN- 
DUSTRIAL portable drills, appliances, construc- 
tion and mining machinery and welding equipment. 


Durable 


The flexible rubber-insulated copper conductors are en- 
closed in a protective jacket of rubber, vulcanized to an outer 
covering of heavy, impregnated, hard-twisted Seine twine. 
This construction gives maximum flexibility and protection 
from abrasion, crushing, heat, oils, greases and weathering. 
PERMACORD is made in sizes from #18 AWG to 1,000,000 
CM, as well as in standard sizes of WELDING CABLE. 
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Proven in Serwice 
PERMACORD has been used for years principally by steel 
mills and mines for their most severe portable cable jobs. 


Crescent InsulatedWire & Cable Co. 


Trenton, N. J. 


MORED CABLE - RUBBER POWER CABLES : VARNISHED CAMBRIC CABLE 


SZ1GV9 AUVOGdIHS - SAUIM TIOHLNAS- SATEVI AVMUAUVd GNV GASVINI AGVIT GUOOVNWUAd 


= WELDING CABLES 


| 
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Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 


Rack Rakes 


Trash Racks 
Valves—Pipe Line and Penstock 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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WHAT’S THE DIFFERENCE BETWEEN 
TRANSITE Cowoovr and 


JM Johns-Manville 








TRANSITE Aoxovcr 7 


teristics that Transite Conduit 
and Transite Korduct have in common. . . 


1. Incombustible ... Made of 
asbestos and cement, Transite 
Ducts won’t contribute to the 
formation of dangerous smoke, 
gases or fumes. When burnouts 
occur, they give maximum pro- 
tection to adjacent cables and 
equipment. 

2. immune to Electrolysis... 
Transite Ducts are entirely in- 
organic, non-metallic, cannot be 
affected by electrolysis. 


3. Smooth are Saeinetnent 
replacements are easier . 
age to sheathings is ee 


4. Easily installed ... Their com- 
bination of light weight, long 
lengths and quickly assembled 
couplingssspeeds up work. 

For details and specifications, 
write for Data Book DS-410. 
Address Johns-Manville. 22 East 
40th St., New York 16, N. Y. 





TRANSITE KORDUCT— 


Trawsire Dues \ 


] 
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iF YOU 


A MANPO 








« SM oietus help you. Our trained men and special equipment 
combine to help you meet today’s increased demand for 
power. Whether yours is a problem of erection or main- 
tenance . . . regardless of distance or terrain . . . you'll find 


Hoosier service efficient and economical. 


SIER 


ERECTION and MAINTENANCE OF TRANSMISSION LINES 
FERING CO. * 
NEW YORK 46 S. FIFTH ST., COLUMBUS, OHIO cHIcAco 
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,.. when Grinnell Mulsifyre 


may save months of crippled service! 


It’s no easy matter, these days, to get 
replacements or repairs of any oil trans- 
former, generator or circuit breaker that 
“goes up in smoke”. Delays created by 
equipment makers’ defense business may 
mean grief to you. 

Handicaps like this to your production 
facilities can now be prevented by equip- 
ping all oil-bearing devices with Grinnell 
Mulsifyre . . . an original development by 
the pioneers of automatic sprinkler fire 
protection. It “kills” oil fires with water! 

The instant a Mulsifyre System is turned 





GRINNELL 


Automatic Sprinkler Fire Protection 


on, either manually or automatically, a 
driving spray of water strikes the oil... 
churns the surface into a non-flammable 
emulsion . . . snuffs out fire in a matter of 
seconds, to block any major damage. Simple 
... fast... positive! Within a few hours, 
the emulsion breaks down, separating the 
oil, unimpaired, from the water. 

Write for detailed folder on this remark- 
able fire protection system. Grinnell Co, 
Inc., Executive Offices, Providence, R, I. 
Branch offices in principal cities of the 
United States and Canada. 





ee 
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EF DRIVES A WEAPON 


ERE’S A FIGHTER... the man in the cab of the 
ruck. Through dismal days and storm-tossed nights 
le keeps his cargo rolling, whether it’s two tons or 


wenty. 

The truck he drives is two years old, at least. More 
ikely it’s six. But he carries on, in spite of short- 
ses—of trucks, of replacement parts, of gasoline, of 
ires, of manpower—shortages of nearly everything 
he needs in his business except the will to win. He 
frives a weapon. For his business is the same as the 
business of the man in uniform... the business of 
ictory. 

A good share of the trucks which keep America’s 
highways alive with the essential traffic of war are 
Internationals. Performance made them the Jargest- 
elling heavy-duty trucks on the market. And the 
ame toughness, the same dependability, the same 
economy of operation that put them in the lead in 
the days of peace keeps them there in these days of 
war, 
INTERNATIONAL HARVESTER COMPANY 
10 NORTH MICHIGAN AVENUE CHICAGO 1, ILLINOIS 





INTERNATIONAL TRUCKS 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 


New Trucks— 
Limited 


The government has author- 
ized the manufacture of a 
limited quantity of trucks for 
civilian hauling in essential 
occupations. For new trucks, 
see the International Dealer 
or Branch right away and get 
valuable help in making out 
your application. 
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ROBERTSHAW ON { 
20 RADIO PROGRAMS 
COAST TO COAST! 


Robertshaw Oven Heat Con- 
trols can aid in wartime fuel and 
food conservation. At the same 


j ee leading women’s ser- 
vice programs over 36 stations 
in leading range markets from 


coast to coast are being used 
by Robertshaw to carry its mes- 
sage to millions of homemakers 
many times each week. 

These radio programs tell how 


time, they are educating home- 
makers to look for the advan- 
tages of Robertshaw Oven Heat 
Controls when ranges are again 
available. ™ 


Kober 


ROBERTSHAW THERMOSTAT COMPANY e« YOUNGWOOD, PENNSYLVANIA 


=~ 
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Your Meter Shop 


A—Single unit test bench for large meters. 

B —Ten cu.ft. and one cu.ft. tanks ysed with 
both A and C. 

€ —Ten unit test bench for small meters. 


bench. For + 
trains, etc. L. 5’, W. 23”, H. 31”. 
G —Finishing bench for repaired meters L. 6'3”, W. 30”, H. 37”. 
and 


meters. 
K — Storage for finished %”, 1°, 1%” and 2” disc meters. 
Capacity: %”-12, 17-10, 1%4"-4, 2”-3, 
L —Floor to ceiling, parts storage shelves in alcove, made by J. & K. 


ee ee ee ee ee ee ae 
in a 5 


N — Desk and filing cabinet for individual meter records. 
® — Electric grinder and polishing wheel. 


BT , igeteendl of the location of various fixtures will 
show that a minimum of handling is necessary, as 
the action of both repairing and testing takes place in a 
comparatively small centralized area.” 


HIS brief comment by Mr. J. A. Mitchell, Foreman of the Meter 

Department, indicates the important features of a modern meter 
repair shop in the mind of an experienced operator—features designed 
to “facilitate repair and testing in view of the trend toward more accurate 
registration at the minimum flows and .. . to enlarge our production 
capacity for a program .. . proven to be essential.” 


© Mr. Mitchell may be justly proud of his 
repair shop, and we are proud of the part 
that Trident representatives had in work- 
ing with him. 





NEPTUNE METER COMPANY © 50 West 50th Street ¢ New York 20, N.Y. 
Branch Offices in CHICAGO, SAN FRANCISCO, LOS ANGELES, PORTLAND. ORE.. 
DENVER. DALLAS, KANSAS CITY, LOUISVILLE. ATLANTA. BOSTON. 

Neptune Meters, Lid.. Long Branch. Ont., Caneda 
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Improved lighting, obtained 
with Alzak Aluminum Re- 
flectors is definitely constructive and 
important to war industries. Better 
light means better sight which, of 
course, means increased efficiency— 
more materiel for our armed forces. 
Using aluminum requires no more man- 
hours of labor; may even save on fabri- 
cating and installation time. 
Let’s review the advantages offered 


by Alzak Aluminum: Reflecting sur- 
faces meet the requirements of every 
lighting job, diffuse or specular, and 
combinations of the two. Reflector 


ALUMINUM 


shapes can be exactly what are needed 
for putting light where you want it; 
aluminum places no limitations on re- 
flector shapes. The glass-like hardness 
of the Alumilite finish (process pat- 
ented) makes cleaning easy, assures 
long life with continued high efficiency. 

Alcoa does not make reflectors, only 
the aluminum sheet from which re- 
flectors are formed. Ask your regular 
manufacturer of lighting fixtures about 
Alzak Aluminum Reflectors for essen- 
tial war uses. 

ALUMINUM CoMPANY OF AMERICA, 
2134 Gulf Building, Pittsburgh, Pa. 
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Save to Win a s | ® ® | 
with these four simple rules »22IS a vita princip @ 


of battery care: of utility operation! 


Keep adding approved water at 
regular intervals. Most local water 
is safe. Ask us if yours is safe. 


Conservation of materials is no new story 
to the men who operate public utilities. 
all times. This will assure maximum With thrift and efficiency they have always 


Keep the top of the battery and 
battery container clean and dry at 


protection of the inner parts. ; 
planned for conservation. 
Keep the battery fully charged— 
but avoid excessive over-charge. > 
A duies tele at tn ee They’ve squeezed the last ounce of use 
when charged at its proper voltage. out of materials and equipment in their 


Record water additions, voltage, care . . . and today, that need is intensified. 
and gravity readings. Don't trust 


your memory. Write down a com- ee : 
plete. soeand of quer halien’s Mle One helpful principle to follow is that of 


history. Compare readings. “Buy to Last—Save to Win.” Buy quality 
If you wish more detailed information, or products and equipment, then care for it to 
have a special. battery maintenance prob- id 
lem, don't teaitade ‘fe wilte te. Galde. avoid needless replacement. That conserves 
We want you to get the long-life built . : 4 
lato. every Sadie Gane: dale tak meld raw materials, labor, and space in factories. 
Form 3225. It frees these productive elements for essen- 


tial war production. 


v 
— Fxide— 
THE ELECTRIC STORAGE BATTERY CO. 


CHLORIDE Philadelphia 
BATTERIES Exide Batteries of Canada, Limited, Toronto 
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IF THERE IS ONE PREDOMINANT QUALITY in Elliott design of 


turbines or motors for auxiliary drives, it is in the Elliott practice 
of building extra performance ability into a machine, putting 
more than enough into a turbine or motor, rather than to skimp 
and shave materials and workmanship for a border-line job. 
That is why Elliott turbines and motors make such acceptable 
auxiliary drives. They add extra stamina to the overall dependa- 
ani Elliott offers a complete line o 
bility factor in a plant. direct-drive or geared turbine! 
and all types of motors adap 
Our photograph shows an all-Elliott job — a condenser with to power plant auxiliary dri 
duci-dri irculati ill P fi di d with especial emphasis on twe 
ual-driven circulating pump, tlustrating a tine coordinate pole 3600-r.p.m. units. Elliott he 
installation. The same sort of Elliott dual-drive dependability the drive you need. 
can be used on forced and induced draft fans, or with individual 


motor or turbine drives for boiler-feed pumps. 


[I 


ELLIOTT COMPA 
JEANNETTE, PA. « RIDGWAY, PA. « SPRINGFIE 
DISTRICT OFFICES IN PRINCIPAL Cc 
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Due to war-time travel restriction, conventions listed are subject to cancellation. 


Zz MarRcH z 








4 American Water Works Asso., Minnesota Section, opens meeting, St. Paul, Minn., 1944. 
{ Kansas Telephone Association starts convention, Topeka, Kan., 1944. 





{ American. Gas Association will hold 1944 War Conference on Industrial and € 
Commercial Gas, Rochester, N. Y., Mar. 30, 31, 1944. 











14a Sr iolt of Mechanical Engineers will hold spring meeting, Birmingham, 
br. 3-— 





beret F7) Electric Institute will hold annual commercial meeting, Chicago, Ill., Apr. 








q National Rural Electric Coéperative Association starts convention, Chicago, IIl., 1944. 








q Missouri Valley me Association will hold engineering conference, Kansas City, 
Mo., Apr. 6, 7, 1944 








4 Southern Gas Association opens convention, New Orleans, La., 1944. 














q New England Gas Association starts meeting, Boston, Mass., 1944. 
§ Southeastern Electric Exchange convenes, Atlanta, Ga., 1944 





Le ate For Association” of Corrosion Engineers will convene, Houston, Tex., Apr. @ 








. Tiieatn Carolina Water Works Association will hold convention, Clemson, S. C., Apr. 
1944. 


, 








q North Central Electrical Industries opens second War Conference, St. Paul, Minn., 
1944, 





{ Midwest Power Conference will be held, Chicago, Ill., Apr. 13, 14, 1944. 





4 Nebraska Telephone Association will hold meeting, Omaha, Neb., Apr. 13, 14, 1944. 











Missouri Association of Public Utilities will convene, St. Louis, Mo., Apr. 19, 20, 1944. 
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The Effect of Arbitrary 


Property “Write-downs” 


Is the modern regulatory trend in original cost 
depreciation accounting toward a camouflage for 
outright amortization of utility plant? 


By SAMUEL FERGUSON 
PRESIDENT, HARTFORD ELECTRIC LIGHT COMPANY 


HE 10-year period following 

World War I was notable both 

here and abroad for speculative 
excesses. Abroad, the most prominent 
figure was Kreuger and the base of the 
speculative pyramid was matches. Over 
here, Hopson was outstanding and the 
base utilized by him and others was the 
stocks of our electric operating utilities. 
The result was accomplished by prosti- 
tuting to speculative ends those holding 
company characteristics which had 
been and continued to be applied con- 
structively to extending and developing 
electric service in the interest of the 


333 


nation’s consuming public, as well as to 
safeguarding the investing public 
through diversification. 

Unfortunately it was not then gen- 
erally recognized to what extent these 
constructive characteristics were ham- 
pered and impaired by the adverse in- 
fluence of paying the excessively high 
prices to which speculation had forced 
the stocks of our operating utilities. In 
consequence, efforts toward effecting 
useful and constructive combinations 
were continued under conditions which 
largely nullified the soundness of the 
projects. This, of course, played into 
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the hands of the speculative operators 
with an intensification of the upward 
spiral. 


i is debatable whether any amount 
of effort and warning by those who 
realized the danger inherent in the pur- 
chase and sale of our securities at fan- 
tastic prices, would have checked and 
rationalized the situation. However, it 
is a fact that those who did understand 
contented themselves with the protec- 
tion of their individual companies’ 
territories. This was sometimes done 
through the creation of voting trusts 
wherein sufficient stock was deposited 
to give control of the company—as far 
as sale was concerned—to trustees. The 
trustees were aware that the obligations 
of one who invested his money in fa- 
cilities necessary for the service of the 
public extended beyond his own man- 
agement of those facilities. They rec- 
ognized the obligation to protect the 
public served from the consequences 
bound to follow the sale of his securi- 
ties at fantastic speculative prices. 

The warning, contained in my presi- 
dential address to the 1926 convention 
of the Association of Edison Illuminat- 
ing Companies, was to the effect that 
when public resentment against the 
speculative element was. aroused, it 
would then be impossible to separate 
the sheep from the goats. It was sound- 
ed far too late to affect the situation 
other than possibly to strengthen such 
spots of resistance as existed and I 
would not now have the bad taste to 
refer to that statement except to em- 
phasize the fact that today there exists 
an even greater peril to the principle of 
private enterprise in our industry. 

In contrast to the former situation 
there is still time to foil the efforts of 


MAR. 16, 1944 


those who wish to bring about national, 
ization of the industry—provided yj 
accord universal recognition to the 
danger. We must reject a defeatist a. 
titude and do our best to expose the 
fallacies underlying the present can. 
paign for obtaining popular support for 
the acceptance of their fallacious thesis 
This thesis is that the creation of a de. 
preciation reserve out of customer pay. 
ments for service constitutes a retum 
of principal to the investor, and thus 
justifies a constantly decreasing amount 
of permitted earnings. 


N the outset let me make plain my 
belief that the great majority of 
our state commissions are not conscious 
of what is going on and will be quick 
to reject the scheme when they realize 
the objective sought. We can hardly 
blame them for being receptive to fal- 
lacious arguments when so speciously 
propounded that they are even accepted 
by many in our own industry. 

The attack is built around the two 
concepts in the Federal Power Con- 
mission’s prescribed method of a- 
counts; namely, the use of “original 
cost” and “the deduction of the depre- 
ciation reserve” for the determination 
of the base to be used in rate or reor- 
ganization proceedings. 

While probably the effect of an 
eventual crippling of the industry was 
not realized by those adopting the ac- 
counting:‘method, I have reason for my 
belief that certain clever men, intent 
upon the nationalization of the indus- 
try, did comprehend such effect, and 
succeeded by plausible catch phrases in 
implanting their concepts in those ac- 
counts. At the present time the FPC 
would seem to have adopted the objec- 
tive as well as the means at least to the 
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ent of transferring what is in effect 
art ownership of the property in daily 
se from the investor to the consumer, 

us creating the midway point of co- 
pperative ownership on the road to na- 
jonalization. 

Certainly we cannot disregard the 
iews of the chairman as expressed in 
bn address to the St. Louis REA con- 
vention a year ago, since, under the 
broad jurisdictional power of the FPC, 
he, more than any other one man in the 
country, has the power to affect the fu- 
ture of the industry. 

It is not appropriate at this time to 


only the noblest but also the most ad- 
venturous of undertakings” ; but mean- 
while there is certainly no justification 
in law or equity for the creation of a 
collectivist status in such properties as 
are in daily use for the furnishing of 
telephone, gas, and electric service. 
That I do not exaggerate the prospect 
is evidenced by the Federal Power 
Commission’s release of November, 
1943, entitled “The Financial Record 
of the Electric Utility Industry 
1937-1942.” In this release it was 
specifically stated that the reserve on 
the company’s books to cover loss 


og speculate on what may be the eventual caused by depreciation constituted a 
tion economic philosophy of the nation, but return of principal to the investor. 
€ quick itis very certain that any change which Such a concept is the equivalent of 
realize EY take place should be brought about applying a portion of each monthly 
hardly only after full discussion and debate— customer payment for service to the 
to fil rather than by subterfuge. purchase of the property which serves 
ciousl him. Of course he does not thereby ac- 
cepted [' may be at some future date thatthe quire title or accept responsibility— 
American people will join in the but the result in the reduced permissible 


he two endorsement Leland. Olds then return to the investor is the same as 
Com. MES” to the statement that “A real though the transfer of title had in fact 
on democracy must be a democracy taken place. 
ginal J TYING on its own business,” and No one disputes the fact that loss 
depre that they May join in Mr. Olds’ from depreciation is inevitable and 
nation a OUemnation of the existing princi- must be provided for if impairment of 
‘reor- Pes Of “private enterprise” and the capital is to be avoided but that is not 
“profit motive,” and that they may sub- _ to say that the cost of property must be 
f an fgg <tibe to Mr. Olds’ appeal that the crea- amortized over any particular period 
va tion of a codperative state is “not of years. 
Ie ac- =z ; 
3 “DEPRECIATION from scarcely any cause takes place uni- 
a. Clierns with the passage of time. Many causes of deprecia- 
mad tion are happenings that have no relation whatever to time. 
* 1 On the other hand, the effort to provide for depreciation 
1s properly by a uniform and systematic method. Hence to 
bor admit the propriety of deducting the reserve is to concede 


that the property should be amortized over some arbitrarily 
selected period of time regardless of its continued initial 
value and usefulness to the public.” 
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It is because depreciation has been 
accorded recognition in the courts, 
while amortization—except in a busi- 
ness of limited duration—has not, that 
the Federal Power Commission is com- 
pelled to camouflage its proposal for 
the uniform amortization of plant un- 
der the misleading caption of “ac- 
counting for depreciation.” It has sold 
its proposal widely with the aid of the 
catch phrase that depreciation charges 
in the income statement must be ac- 
corded recognition as depreciation in 
the balance sheet. 


WILL not take time to discuss the 

concept of original cost as a weapon 
of destruction for, except in certain in- 
dividual cases where it produces hard- 
ship and inequity, it has proved to bea 
dud. The reason of course is that, as 
of this date, practically all outstanding 
financing of the industry is fully backed 
by property at original cost. This has 
been brought about both by the pre- 
ponderance of the financing on this 
basis in the last twenty years and by 
the extent that earnings have been 
ploughed back into the property. 

In consequence, a change in the reg- 
ulatory concept from value to original 
cost will not do irreparable damage pro- 
vided the change is consistently made 
and cognizance is taken of all factors 
inherent to such change. The most im- 
portant of these factors is that whereas 
depreciation causes loss of value and is 
therefore deductible in determining 
value, it can in-no way alter the factual 
figure as to what was the actual orig- 
inal cost and is therefore not deductible 
if the rate base is to be cost. However, 
as deduction is essential to any effort to 
cripple the industry, the Federal Power 
Commission is employing two separate 
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lines of attack to accomplish this pur. 
pose. 

The first or legalistic line appears in 
its success in implanting in the depre. 
ciation committee of the NARUC th 
two concepts that the depreciation re. 
serve represents depreciation and that 
“original cost” and “value” are 
synonymous. Based on these concepis 
it claims the deductibility of the re. 
serve. 

The second line of attack, which 
might be termed the popular approach, 
is the attempt to convince the public 
that the reserve created out of customer 
payments represents a return of prin- 
cipal to the investor—this with the hope 
that legislation requiring the amortiz- 
tion of plant will follow public opinion 
thus created. 

The legalistic reasoning that the re- 
serve represents depreciation is argued 
most plausibly in the 277-page report 
of the depreciation committee present- 
ed to the NARUC convention by Nel- 
son Lee Smith, then committee chair- 
man and now also a member of the 
Federal Power Commission. 


S° plausible is the presentation that 
I found myself agreeing with argu- 
ment after argument; and the fallacies 
are apparent only when you realize that 
the report, under the misleading title of 
“Depreciation,” is wholly devoted toa 
method of systematic amortization of 
the cost of plant, the “write-down” of 
which is to take place over an arbitrary 
period defined as estimated future 
service life. 

Such clever concealment of amortti- 
zation under the camouflage of depre- 
ciation caused me to paste a foreword 
in all copies of the report circulating m 
our organization calling attention to 
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Urging Two Principles 


oT objective of this article is to urge a general acceptance of two principles of 
obvious equity which would solve the vexed question of depreciation account- 


ing; namely, that 


“1, The consuming public should receive the benefit of the interest savings to be 
effected through the avoidance of borrowings when made possible by the temporary 
use of the depreciation reserve for other corporate purposes pending its application to 


the purpose which justified its collection. 


“2, Any uniform property amortization over a totally unknown and indeterminable 
period, even though designated as estimated future service life, constitutes in fact an 
arbitrary property ‘write-down’ which has no more justification in equity than did the 


much criticized ‘write-ups’ of twenty-five years ago.” 


—SAMUEL FERGUSON 





the fact that the volume was not a dis- 
cussion of loss from all factors which 
cause the ultimate retirement of prop- 
erty, which is the definition of deprecia- 
tion as given by the Supreme Court in 
the Lindheimer Case. Instead it was a 
discussion of a method of systematic 
amortization of capital costs correlated 
to depreciation only to the extent that 
the period of amortization purported 
to be the estimated future service life. 

It is amazing how widely accepted is 
this fallacy that depreciation of prop- 
erty, defined by the court as “that loss 
not restored by current maintenance 
which is due to all the factors causing 
the ultimate retirement. of the prop- 
erty,” is in some way influenced by the 
amount of money set aside to meet such 
loss when it occurs, The charge en- 
tered on the books cannot affect the 
physical condition of the property but 
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is simply the amount of preparation 
which has been made to meet a depre- 
ciation liability of uncertain future in- 
cidence—rather than a factual state- 
ment of the amount of loss that has 
occurred at any given date. 


Depreciation from scarcely any 
cause takes place uniformly with the 
passage of time. Many causes of de- 
preciation are happenings that have no 
relation whatever to time. On the other 
hand, the effort to provide for deprecia- 
tion is properly by a uniform and sys- 
tematic method. Hence to admit the 
propriety of deducting the reserve is to 
concede that the property should be 
amortized over some arbitrarily se- 
lected period of time regardless of its 
continued initial value and usefulness 
to the public. The propriety of such 
concession when advocated on the 
ground of equity rather than law is on 
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the supposition that the payments by 
customers represent a return of prin- 
cipal to the investor. 


HE palpable absurdity of the claim 

that the book reserve is a measure 
of depreciation must be obvious from 
the NARUC report itself in which any 
one of several methods of accumulat- 
ing the reserve is accepted. Since the 
straight-line method accumulates a far 
larger early reserve than does the sink- 
ing-fund method, the acceptance of the 
thesis is to assume that the speed of 
physical deterioration of the plant will 
be affected by the method of bookkeep- 
ing to be followed; and that after ten 
years the property of one company will 
have deteriorated more than that of an 
identical company which happens to use 
the sinking-fund method. 

The absurdities of the claim for the 
reserve as a measure of depreciation are 
so many that greater stress is today 
being given to urging the acceptance of 
amortization in lieu of depreciation. 

This leads us to the alternative claim 
for deduction, publicly advocated in the 
Federal Power Commission release of 
last November, to which I previously 
referred. Here the claim is made (and 
without any effort to camouflage the 
reserve as being a reasonable measure 
of depreciation) that it is a return of 
principal to the investor. That claim, 
referring to the depreciation reserve, 
is made in these words: 

The sum of utility operating income plus 
accruals for depreciation representing the 
total amount returnable to the investor 
either as principal or income... 

It is natural that this concept should, 
if true, have an appeal to the public. 
Also, in the light of our rapid growth, 
it is understandable (although unfor- 
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tunate) that so many in our industry 
do not comprehend what these word; 
mean and have accepted them with the 
following slight change in verbiage 
when they state as follows: 


Cost less ... reserve is... a fair state. 
ment of the owner’s investment in his prop. 
erty at a given time. 

Please note that in both of these ex. 
pressions it is the acquisition of the 
reserve by the company—and not the 
use to which it is put—which consti- 
tutes the return of principal to the in- 
vestor. And the investor is considered 
to get his principal back in spite of the 
fact that there is no possible way for it 
to be paid over to him clear of liability, 

Even if we assume the reserve to be 
built out of customer contributions 
rather than from legitimate earnings 
held back from stockholders the pay- 
ment is not made to the investor and 
he does not get back a dollar of the in- 
vestment which he has made for fur- 
nishing service to the public. 


Sen answer by the advocates of this 
thesis is to the effect that since the 
investor owns the company, it is the 
same as though paid to him; and, also, 
even if he cannot touch the cash that 
the “write-down” of his property is 
made up to him by the substitution of 
an equal amount of new property. This 
answer must be analyzed in two steps. 

First, as to company and investor 
ownership being considered as syn- 
onymous : 

This has a reasonable sound and 
might be accepted if the investor own- 
ership of the reserve were clear and free 
as in surplus to be utilized for such 
purpose as the investor might elect. But 
his ownership is far from being clear 
and free. The company, coincident with 
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receipt of the cash, acquires also a 
liability of the same amount. This 
liability entered on the company’s 
hooks as a depreciation reserve can be 
liquidated in only one way so long as 
the company is a going concern; and 
that way is by appropriate charges to 
the reserve in connection with the re- 
tirements of property. True the cash 
may temporarily be used in a number 
of ways, but the liability still remains 
and prevents the investor from receiv- 
ing any reimbursement of his principal. 
The claim that the investor has re- 
ceived back part of his principal and 
hence is entitled to a lesser return based 
on “net property” is analogous to the 
case of a man who thinks he has en- 
tiched himself with the proceeds of a 
loan by the simple expedient of forget- 
ting the obligation to repay. 

The error apparently arises from 
considering only the asset side of the 
balance sheet and, like the man receiv- 
ing a loan, ignoring the irremovable 
liability. 

We must keep in mind that whatever 
is done with the cash upon its receipt 
(whether held in the bank, invested in 
property, invested in securities, applied 
to the retirement of the company’s own 
bonds, or even to the reduction of 


equity securities) the liability still re- 
mains on the books of the company. 
The reserve must eventually be utilized 
for the purpose which justified its col- 
lection. Other temporary uses cannot 
liquidate this obligation. 


G Gog reason that so many both with- 
in and without the industry have 
been deceived by this fallacious as- 
sumption is because in past years our 
rapid growth has concealed the situa- 
tion. The cash needed annually for 
plant expansion has been so very much 
more than the annual increase in the 
reserve that “net property” has been a 
constantly growing figure which aug- 
mented the permitted earnings enough 
to service the necessary new financing, 
in spite of a constantly decreasing 
coverage ratio. 

The “write-down” of property coin- 
cident with the addition of new prop- 
erty has been looked upon as being in 
the nature of the substitution of one 
piece of collateral for another, thus 
justifying the assumption that it is a 
fair statement of the owner’s invest- 
ment in his property at a given time, 
without recognizing the fallacy inher- 
ent in the words. The words say “de- 
duction of the reserve,” but any deduc- 
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of new property has been looked upon as being in the nature 


q “THE ‘write-down’ of property coincident with the addition 


of the substitution of one piece of collateral for another, thus 
justifying the assumption that it is a fair statement of the 
owner's investment in his property at a given time, without 
recognizing the fallacy inherent in the words. The words 
say ‘deduction of the reserve, but any deduction to be justi- 
fied from the substitution of one piece of property for an- 
other arises from the investment in new property of a sum 
equal to the reserve—and not in the fact PER SE of having 


acquired a reserve.” 
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tion to be justified from the substitu- 
tion of one piece of property for an- 
other arises from the investment in 
new property of a sum equal to the re- 
serve—and not in the fact per se of 
having acquired a reserve. 

If the company is static with no 
property growth the amount of “net 
property” constantly decreases. Sim- 
ilarly, the permitted return constantly 
decreases. The permitted return like- 
wise begins to decrease just as soon as 
the rate of property growth falls below 
the rate of growth of the reserve. This 
is the case with many companies today 
and will be true of most before many 
years. 

We must remember that no longer 
have our “new business departments” 
untouched territories to acquire or 
isolated plants to change over but must 
be dependent on such increased service 


as we may be able to sell to existing 
customers. Hence we will soon reach 
the stability of a 1 or 2 per cent growth 
—whereas we have been accustomed to 
a growth of 6 or 7 per cent. 


HE substitution of a new piece of 
property for that arbitrarily writ- 
ten down will, it is true, maintain intact 
the amount of property against which 
securities have been issued and this is 
thought to fulfill all requirements. But 
the protection of the investor alone is 
not enough since the Supreme Court in 
the Lindheimer Case also called for the 
protection of the investment in the cus- 
tomer’s interest when it said that “the 
justification for the collection of a re- 
serve is solely to maintain the integrity 
of the investment in the service 
rendered.” 
The substitution of one type of 
property for another might maintain 
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the integrity of the property for the ; 

vestor but not for the service rendered 
For instance, the substitution of distr 
bution lines to serve an entirely ne 

territory will be an effective substity 
tion of property values as the backin 
for outstanding securities, but it is if 
no sense a maintenance of the integrit 
of service for the existing customer 
who have paid to protect themselves, 

Until the time comes for the with 
drawal of essential facilities now in usé 
there is of course no reason why pay. 
ments made to protect such facilities 
should not be used temporarily else 
where ; but the purpose which justified 
their collection must be kept in mind as 
a continuing liability whenever the 
cash received by the company for thi 
purpose is diverted to use other than 
that which justified its collection. 

I hope I have made plain, even at 
the expense of repetition, that the in- 
vestor and company cannot be treated 
synonymously and that the claim for 
equity in the “net property” concept is 
based not on the acquisition of the re- 
serve per se but on the use which is 
made of the reserve in creating addi- 
tions of property. 


HE second part of the answer to 

the advocates of deduction has to 
do with the equities to result from sub- 
stitution of new property for that arbi- 
trarily written down. 

Let me‘ illustrate again from the 
same Federal Power Commission re- 
lease of last November, ‘““The Finan- 
cial Record of the Electric Utility In- 
dustry 1937-1942,” in which I find a 
summary of the increase in the amount 
of service rendered to the public over 
a 5-year period and also the correspond- 
ing increase in return permitted for the 


340 





THE EFFECT OF ARBITRARY PROPERTY “WRITE-DOWNS” 





— 


Substitution of Type of Property 


667 JHE substitution of one type of property for another might main- 

tain the integrity of the property for the investor but not for 

the service rendered. For instance, the substitution of distribution lines 

to serve an entirely new territory will be an effective substitution of prop- 

erty values as the backing for outstanding securities, but it is in no sense 

a maintenance of the integrity of service for the existing customers who 
have paid to protect themselves.” 





accomplishment under this net property 
concept. The performance is given as: 
Ability for service—that is, kilowatt capacity 
....17% increase : 
Customers served—that is, number....15% 
increase 
Service rendered—that is, kilowatt hours de- 
livered. ...52% increase 
The basis for maximum permissible 
reward for this increased service ren- 
dered is indicated as: 


Rate base—that is, “Net Plant”....14% in- 
crease 

The confiscatory nature of the pro- 
gram is even more apparent when we 
appraise the results of the last year of 
this period. In this year, owing to the 
fact that the reserves show greater 
growth than plant, the figure of “net 
property” has been decreased by $98,- 
000,000 so that earnings on the 1941 
“net property,” which were available 
for servicing outstanding securities, be- 
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came in 1942 excessive and illegal even 
though the outstanding securities had 
not changed; and the 10 per cent in- 
creased service rendered in 1942 had 
not only received no recognition by in- 
creased reward but had suffered a re- 
duction in permissible compensation. 
This totally disproportionate return 
for the 5-year period and the actual de- 
crease in permitted return for the last 
year was justified in the same report in 
the words I have previously quoted that 
the reserve represented “the return of 
capital to investors.”’ I quote again: 


The sum of utility operating income plus 
accruals for depreciation representing the 
total amount returnable to investors either 
as principal or income... 


Think of that! Returnable to in- 
vestors as principal when the deprecia- 
tion reserve is untouchable except for 
covering property retirements. It 
would seem that the Federal Power 
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Commission report in itself completely 
demolishes any claim for equity in the 
“net property” concept. 


C has been said that this slowing up 

of growth and possibly eventually a 
static condition is an academic ques- 
tion not applicable to present condi- 
tions but I hardly think that those com- 
panies involved in the before-men- 
tioned $98,000,000 reduction in rate 
base so feel, nor that others can look 
upon the proposal as other than an im- 
mediate danger to the continuance of 
private enterprise in our industry. 

Naturally it is far more simple to 
point out the danger than to indicate 
effective means for meeting the situa- 
tion, but there are certain steps which 
I can mention as desirable. 

The most important step of all is for 
executives to realize that the deprecia- 
tion problem is theirs. Too often they 
have felt that it is a complex account- 
ing matter to be left to their account- 
ants and auditors. In facing the prob- 
lem we should keep constantly in mind 
that any departure from insistence on 
the observation of the fundamentals of 
fact and equity in a defeatist effort to 
compromise is certain to be used 
against us by the Federal Power Com- 
mission as justifying not only deduc- 
tion but retroactive deduction. 

One action which we can take imme- 
diately is to see that a footnote is 
placed on our balance sheets which shall 
state specifically (in all cases where we 
are convinced that the reserve is in ex- 
cess Of the factual depreciation) that 
the reserve is a provision to meet fu- 
ture depreciation from causes which 
have not yet become effective as well as 
to cover such deterioration as has in 
fact taken place. 
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Preparation must be made in ad. 
vance for fires, floods, hurricanes, ob. 
solescence, etc., but preparation for 
these events in a reserve does not mean 
that they have as yet, of necessity, 
caused any deterioration in the prop. 
erty. However, many of the most 
prominent accounting firms are now 
picking and choosing between large and 
small reserves and giving unqualified 
audit certificates only when they are on 
the large side—and the Federal Power 
Commission has already made use of 
these unqualified audits as authorita- 
tive statements that such large amounts 
of depreciation have in fact taken place 
in the property as of the date of audit. 
Also we must point out, not only to our 
own organizations, but to the financial 
institutions with which we deal, the 
fallacy of the “net property” concept 
which though conservative for obvious 
reasons in a competitive industrial con- 
cern is the reverse of conservatism in 
a regulated industry such as ours where 
permitted earnings are ‘predicated on 
property as a rate base. 


W: must recognize that the report 
of the NARUC Depreciation 


Committee is the acceptance by that 
committee of the thesis of the Federal 
Power Commission—and must make 
every effort to point out to our state 
regulatory commissions the fallacies 
contained therein. We must make sure 
that the reserve should be recognized 
for what it is; namely, advance pay- 
ments resulting from a uniform and 
systematic preparation to meet losses 
which by nature occur in a very ir- 
regular manner both as to time and 
magnitude. 

Most important of all we must be 
willing to recognize the appropriate 
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customer equity not in the reserve but 
in the earnings to be derived from any 
temporary investment of these prepaid 
funds. If the company (in its capacity 
of custodian of these funds) is permit- 
ted by the regulatory commission to 
lend them on demand to the company 
(in its managerial capacity ) for tem- 
porary investment in plant, it must be 
willing to make payments to the cus- 
tomer, in the form of interest on the 
reserve, out of permitted return at such 
rate as the commission may specify. 
Remember the commission allows us 
to treat as an out-of-pocket expense 
that which is not yet an expense. This 
is an obviously desirable proceeding 
from the viewpoint of all parties; but 
it is not an inherent right. If by the 
use of these funds we are able to avoid 
the borrowing of long-term money it is 
obviously only equitable that we should 
pay the lender such rate of interest as 
we would have to pay for the same 
amount of money in the market. Grant- 
ed a clear conception of the nature of 
the reserve and its purpose, I have no 
fear that our state regulatory commis- 
sions will specify too high an interest 
rate and thus force us into the outside 
money market—instead of staying out 
of the market and permitting the cus- 


tomer to have the benefit of the pos- 
sible interest saving. 

Our protection lies both in the in- 
nate justice of this recognition of cus- 
tomer equity and the availability of 
other money in the outside market. If 
our state commissions once realize the 
inequity and the results to follow if the 
ideas of the Federal Power Commis- 
sion prevail, I am sure that they will 
not require either deduction—or its 
equivalent in the form of abnormally 
high interest rates on the reserve— 
because they, unlike the Federal Power 
Commission, have responsibilities as 
well as authority. 


I OFFER you a creed on which we 
should base our thinking. Also we 
should use our best endeavors to ob- 
tain concurrence in it by all who have 
an interest in the perpetuation of our 
industry as a regulated private enter- 
prise, 
It is: 

1. We believe that the sole purpose 
of the depreciation reserve is as a pro- 
vision for retirement of property at its 
cost less salvage ; and that the funds so 
accumulated from revenues received 
from customers can be permanently 
diverted to no other use. 

2. We reject the fallacious assump- 


7 


is a measure of depreciation must be obvious from the 


II “Tue palpable absurdity of the claim that the book reserve 


NARUC report itself in which any one of several methods 
of accumulating the reserve is accepted. Since the straight- 
line method accumulates a far larger early reserve than does 
the sinking-fund method, the acceptance of the thesis is to 
assume that the speed of physical deterioration of the plant 
will be affected by the method of bookkeeping to be followed ; 
and that after ten years the property of one company will 
have deteriorated more than that of an identical company 
which happens to use the sinking-fund method.” 
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tions that the reserve funds which the 
company is permitted to collect in 
order “to maintain the integrity of the 
investment for the service rendered” 
represent either a “return of principal 
to the investor” or “depreciation which 
has in fact taken place” as of any 
given date. 

3. We therefore reject such conclu- 
sions of the Federal Power Commis- 
sion as are based on these fallacious 
assumptions. 

4. On the other hand we recognize, 
in the conclusions of the Federal Power 
Commission, an endeavor to meet 
those situations where payments which 
customers make for a specific purpose 
are held by the company and, pending 
appropriate charges, are used for other 
corporate purposes. In consequence 
we accept the principle that the cus- 
tomers who provide these funds 
should, in fairness, receive the benefit 
of interest savings to be effected 
through the use of existing reserve bal- 
ances in place of otherwise required 
corporate financing. 


It is my belief that this creed may be 


exists among us arises from the er. 
roneous assumption that the objectives 
of the Federal and state regulatory 
authorities are identical whereas in fact 
they are in conflict. 

Our state commissions have no de- 
sire to become mere appendages to an 
over-all Federal body. They are fully 
conscious that their responsibility, like 
ours, extends to the question of satis- 
factory and abundant service to the 
public in particular localities as well as 
to the question of reasonable rates. As 
a result they exercise their regulatory 
authority in a constructive way for the 
common good, whereas the Federal 
Power Commission, far removed from 
any local public reaction, can exercise 
its authority in a punitive and destruc- 
tive manner without any of the re- 
straint which accompanies a responsi- 
bility to the near-by ultimate consumer 
to whom service and price are equally 
important. 


Our state commissions know that 
the maximum of satisfaction and 
progress is obtained when good service 
at reasonable rates is furnished by a 
prosperous company acting through a 
force of loyal and enthusiastic em- 
ployees. They also know that any un- 
due advantage obtained for the cus- 
tomer, the stockholder, or the employee 
at the expense of the other two parties 
at interest must inevitably be illusion- 
ary and short-lived. 


worded in language so simple as to be 
understood by the public generally; 
and, if sufficiently broadcast, the love 
of fairness which is inherent in the 
American people will sooner or later 
compel the Federal Power Commission 
to adhere to the principles as set forth. 
Our defense must rest on the inherent 
fairness of our American citizens 
rather than on legalistic arguments in 
the courts. 

Probably such defeatist attitude as 





Even the Switchboard Has Its Limits 


a much talking set the telephone exchange at Washington 
Court House, Ohio, on fire, Superintendent Fred Rost 


said recently. He reported that excessive use of the line over- 
loaded 8 switches which serviced 243 farm subscribers and 
caused them to burn out. 
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Can Any Business Be Made 
A Public Utility ? 


Some persons interested in more complete government control 
of private enterprise seem to think so, believing that all a legis- 
lature has to do, if it wishes to fix the prices of goods or services 
of any private business, is first to declare that business a private 
utility and then proceed to regulate it as such. But, as the author 
points out, it is not so simple as that. The urge to extend gov- 
ernment control, however, exists and will probably take the 
form of efforts to extend the public utility status to other lines 
of business. 


By LARSTON D. FARRAR 


OR many years regulation of pub- 
lic utilities, as distinguished from 


other forms of business enter- 
prise generally, meant two things: 
(1) that utility rates could be limited 
by the government (up to the point of 
confiscation) ; (2) that a utility had to 
render service to all customers without 
discrimination. Add to that—in some 
states—a somewhat more stringent 
regulation of securities than that com- 
monly applied to other business, and 
you have a rough picture of the effect 
of public utility regulation. It does not, 
of course, explain the cause of public 
utility regulation, which would have to 
go into the somewhat controversial 
question of what constitutes a public 
utility in the conventional legal sense 
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of that term under our Constitution. 

Passing up, however, any discussion 
of the cause, the reader may well ask 
why in the world any sane person 
should think that the government 
could, or should, regulate the prices, 
services, and security issues (if any) 
of the butcher, baker, and candlestick 
maker. Well, the fact is that we are 
regulating them more or less in just 
that fashion without formally calling 
them “public utilities.” It is getting to 
be a case of a rose by another name, etc. 

And, what is more important, it 
seems to be getting to the point where 
the modern de facto regulation of so- 
called nonutilities is approaching the 
tempo and character of formal utility 
regulation to the extent that the old 
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legal distinction is coming to have less 
and less meaning. The old line drawn 
by the courts between “‘public callings” 
and “private callings” is becoming so 
blurred that it may soon be swept away 
completely as far as the power of the 
government to regulate just about 
every major business is concerned. 
The fact is that we have been moving 
in that direction for a number of years. 
We may have quite a way to go before 
the butcher, baker, etc., have to file cer- 
tificates of convenience and necessity, 
rate schedules, etc., with a meat com- 
mission or a bread commission, etc. 
But we certainly have come a long way 
since the time when the practical con- 
trols embraced in conventional utility 
regulation were applied solely to gas, 
electric, water, transportation, and 
communication services. 


| Peromages the situation of the aver- 
age butcher, baker, and candle- 
stick maker today. Are their prices 
fixed? They certainly are, says the Of- 
fice of Price Administration (which 
has the responsibility for price con- 
trol). Are their standards of service 
controlled? They certainly are, says 
the War Production Board (which has 
the responsibility for spreading the 
available supply of critical materials 
through priorities and limitation or- 
ders). Are their security issues, if any, 
controlled? They certainly are, says 
the Securities and Exchange Commis- 
sion (which has the responsibility for 
supervising the registration of any se- 
curity traded in interstate commerce). 

“But these OPA and WPB controls 
are simply war-time regulations,” you 
object. “And the SEC control is sim- 
ply a mild form of blue-sky regula- 
tion.” 
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Maybe so. Maybe when the war js 
over, these price and service controls, 
admittedly necessary for the duration, 
will be handed back completely and in 
accordance with the letter and Spirit of 
various emergency statutes under 
which such war-time powers were dele. 
gated to OPA, WPB, etc. But if you 
have been watching the Washington 
spectacle of the slow-motion moving 
picture style of Federal bureaus giving 
back powers once assumed, you would 
do well to reserve at least a small 
lingering doubt. 

For example, there is a gentleman 
high in the councils of the War Foods 
Administration, a policy maker, who 
apparently believes that the food indus- 
try should be a public utility. He is 
Austin C. Hoffman. He was the 
author of Monograph No. 35, pub- 
lished under the auspices of the Tem- 
porary National Economic Committee, 
in which he finds fault with the food 
distributors and processors who spend 
money to advocate brand names which 
might otherwise go to the consumer in 
the form of lower prices. He speaks 
(page 72 of TNEC No. 35) of “12 per 
cent price difference” as a “rough 
measure of the savings made possible 
by the elimination of advertising and 
sales costs.” 


eather Mr. Hoffman finds it 
not without significance “that a 
growing number of people are begin- 
ning to think in terms of public utility 
status for this (the food) industry.” 
That latter statement, coupled with 
one from pages 74 and 75 (“The num- 
ber of grocery stores in the United 
States has increased out of all propor- 
tion to the increase in population . .. 
signifies an uneconomic use of labor 
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CAN ANY BUSINESS BE MADE A PUBLIC UTILITY? 


and capital resources”), can be read to 
mean that one or two chain groups 
might take over the food industry to 
advantage, be declared a public utility 
to be regulated by the government. 
That, he agrees, would be the most eco- 
nomical method. 

These views, understand, were reg- 
istered before Pearl Harbor. They 
have nothing to do with the present 
wartime regulation. They obviously 
reflect an attitude toward permanent, 
or relatively permanent, regulation of 
an American economic setup for the 
future. 

Another party of the same school of 
thought apparently is J. Kenneth Gal- 
braith, until quite recently the deputy 
administrator of the OPA. Mr. Gal- 
braith has been quoted as saying that 
when the war is over, the average 
American housewife won’t want to do 
without food rationing. She will want 
to keep on with it (in a modified way, 
of course), because it assures to her 
family, regardless of financial income, 
a fair share of the consumer goods of 
this world—equal to her purse-proud 
neighbor who formerly exercised an 
unfair advantage derived solely from 
purchasing power. 

You may well be skeptical that the 
American housewife will want any- 
thing of the sort. This writer’s reac- 


tion is that the average American 
housewife is longing for the day when 
the war will be over and rationing is 
no longer a matter of patriotic duty, 
when she can go into the old grocery 
store and order as much as she 
pleases, and can throw all the forms 
and ration books into the furnace. 

Anyhow, you have here a definite in- 
dication of a certain trend of Washing- 
ton thought. That trend is in the direc- 
tion of permanent government control, 
more or less, for just about every im- 
portant business—controls over prices 
and services which certainly amount to 
a reasonable facsimile of public utility 
regulation. 


| a pangs to say, Messrs. Hoffman 
and Galbraith are not alone in 
their attitude. There are others, many 
others, who may not be so forthright in 
their declarations or who might hedge 
somewhat on the extent to which they 
think more and more such regulation 
over general industry is needed. But the 
trend is there, and it would be a poor 
reporter or Washington observer who 
did not sense that the long-range cur- 
rent of policy throughout the present 
administration is running strongly in 
this direction. 

Is this so strange or novel—this idea 
that business in general shall be put into 


e 


England when surgeons were scarce a man of medicine was 


Csi the latter half of the eighteenth century ... im 


considered a public servant and was subject to certain statu- 


tory restrictions and obligations. Here is a partial list of 
other occupations that were regulated by the English Parlia- 
ment: bakers, brewers, cab drivers, ferrymen, innkeepers, 
millers, tailors, victualers, wharfingers. We read also of the 
bread and beer assises held in England during the reign 
of Charles I.” 
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the public utility family ? Not at all. The 
only strange thing about it is that some 
advocates of this trend imagine that it 
is a novel approach, or an “inexorable 
and irrevocable development” in the 
evolution of a national economy from 
which there is neither escape nor recall 
—from which there are no roads back. 

The real fact is that economic 
changes are constantly shifting certain 
forms of business back and forth be- 
tween the realm marked out as business 
“charged with public interest” (and 
thence subject to special regulation) 
and that of such a commonplace or 
competitive nature that such a special 
regulation is unnecessary. 

During the latter half of the eight- 
eenth century, for example, in England 
when surgeons were scarce a man of 
medicine was considered a public serv- 
ant and was subject to certain statutory 
restrictions and obligations. Here is a 
‘partial list of other occupations that 
were regulated by the English Parlia- 
ment: bakers, brewers, cab drivers, 
ferrymen, innkeepers, millers, tailors, 
victualers, wharfingers. We read also 
of the bread and beer assizes held in 
England during the reign of Charles I. 
It was the duty of this tribunal to meet 
in various centers throughout the king- 
dom to fix a price to be charged for 
bread and beer. 


ye H. HAMILTON ina note in 
39 Yale Law Journal (1930), 
pages 1089, 1094, entitled “Affecta- 
tions with a Public Interest,” says that 
“in Lord Hale’s time — all activity 
comprehended under what we call busi- 
ness was public and all of it subject to 
price control.” In 33 Harvard Law Re- 
view (1920), page 838, there is men- 
tion of statutes of eight of the thirteen 
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states passed during the Revolution fix. 
ing the prices of numerous marketable 
commodities. (Of course, all thes 
things took place before our Constity. 
tion was adopted with its various guar. 
anties and limitations. Whether such 
constitutional limitations make much 
difference today is debatable. ) 

In any event, those old times have 
changed, and many of these trades and 
professions have become more competi- 
tive and so have apparently lost that 
clothing of public interest which the 
courts hold must be present to warrant 
regulation. Mr. Justice Brandeis, in his 
dissenting opinion to New State Ice Co, 
v. Liebmann,’ observed that dwelling 
houses when occupied by the owner are 
preéminently private property, and that 
from the foundation of our govern- 
ment those who wished to lease resi- 
dential property had been free to charge 
to tenants such rentals as they pleased. 

But for years after World War | 
had ended, scarcity of dwellings in the 
city of New York was such that the 
state’s legislative power was invoked to 
insure reasonable rentals. The same 
thing happened in Washington, D. C. 
The constitutionality of these statutes 
was sustained by the Supreme Court. 
Subsequently, however, the same court 
held that the emergency, justifying 
residential regulation, had passed so as 
to make the further enforcement of the 
rent laws unreasonable. 


A a matter of fact, there was strong 

and noticeable agitation towards 
making legal additions of new indus- 
trial members to the old established 
public utility family composed of the 
gas, electric, water-carrier group long 


1285 US 262, PUR 1932B 433. 
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Enforcement of Rent Laws 


“|. for years after World War I had ended, scarcity of dwellings in the 

city of New York was such that the state’s legislative power was invoked 

to insure reasonable rentals. The same thing happened in Washington, 

D.C. The constitutionality of these statutes was sustained by the Supreme 

Court. Subsequently, however, the same court held that the emergency, 

justifying residential regulation, had passed so as to make the further 
enforcement of the rent laws unreasonable.” 





before World War II. Through the 
depression we heard left-wing talk of 
making mining, lumbering, and other 
heavy industries assume a_ virtual 
utility status. Sometimes the word 
“utility” was used in such discussion, 
sometimes not. But why quibble about 
amere label when the effect would have 
been the same; namely, the fixing of 
rates, the prescribing of service stand- 
ards, and so forth? 

In the state legislatures during the 
interim between World Wars I and II, 
unsuccessful legislative attempts were 
made to put theater ticket scalpers, em- 
ployment agencies, and neighborhood 
gasoline filling stations in such a regu- 
lated category. But the then conserva- 
tive U. S. Supreme Court said “no” on 
aconstitutional basis—a series of prec- 
edents which few sharp legal observ- 
ers would expect to be repeated if the 
same string of cases were to be placed 
before the Supreme Court as presently 
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constituted. Specialized partial control 
without formal utility designation was 
successfully established during the 
same period by state legislatures in the 
case of milk distribution, banking, and 
insurance. 

The concept of what is, or is not, a 
public utility may seem to be quite 
purely a matter of interest to lawyers 
and economists. But if we lay aside 
legalistic quibbling and constitutional 
hair splitting, it is a question that is 
charged with social and political impli- 
cations of far-reaching significance to 
every American. 


I the answer is that every major busi- 
ness is in fact, if not in name, a pub- 
lic utility—or even most, or a great 
many of such businesses—then it can 
be seen readily that there would be need 
for increasing government control, in 
peace time as well as in war time. The 
payrolls of bureaucracy under such a 
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setup might absorb a great part of the 
demobilized armed forces after the war. 
If, to take a hypothetical example, it 
requires over one hundred employees 
and officers of a state public service 
commission to regulate gas, electric, 
and other public utilities having a com- 
bined payroll of 3,000 employees, think 
how many new government jobs will 
come into existence if all sorts of indus- 
tries in that state, with a combined pay- 
roll of 300,000 employees, were brought 
under a corresponding system of pub- 
lic control. This overlooks, of course, 
the number of extra company em- 
ployees (filling out forms, etc.) made 
necessary by very reason of the exist- 
ence of the regulatory control. It also 
overlooks the issue of whether the new 
over-all regulation would be executed 
by the state or centralized under the 
Federal government, or, as in the case 
of present utilities, a good deal of both. 
A number of economists in the De- 
partment of Agriculture seem to think 
that it is only a matter of several years 
until the milk industry like the Puerto 
Rican sugar industry will have been 
legislatively declared a public utility. 
And, it must be admitted, the govern- 
ment in recent years has had a hand in 
so many phases of the milk business— 
from the udder to the gutter, you might 
say—that there is little reason to be- 
lieve that many persons in the milk 
business would raise a rumpus about 
such a fait accompli, once it were 
brought about. By subsidizing everyone 
in the business from the dairy farmer 
to the ultimate consumer (as is now in 
process of being done), the economists 
of the government have made it pos- 
sible to ask : “Why should we not regu- 
late all phases of this business ? We are 
pouring money into all phases of it.” 
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O' course, the dairy farmer wil 

think it more than passing Strange 
that he should be called a “public uti. 
ity’” along with the railroads and other 
“big interests” he has perhaps criticized 
in the past. But there is no reason to 
think that, with the government hold- 
ing out hope of a better, surer price to 
him, he will kick seriously. 

The Federal government economists, 
however, do not want the milk indus- 
try to be regulated by states. They in- 
sist that it must be regulated by the 
Federal government. It is natural for 
them to think this way, but difficult to 
see how they can justify an interstate 
milk commission, or an office of milk 
utilities, in view of the strictly local 
nature of most milk transactions. The 
milk business follows national market 
areas known as “milksheds’” just as 
rivers and streams follow natural re- 
gional areas known as “watersheds.” 
To centralize control of all in Wash- 
ington is somewhat akin to the out- 
lawed holding company technique of 
centralizing utility control in Wall 
Street. 

It is no secret that these government 
economists, together with their spirit- 
ual brethren in the Office of Price Ad- 
ministration and other agencies, are 
working desperately with the aim in 
mind of having the entire food indus- 
try declared a public utility. If sucha 
thing were to happen—and only the 
voting power of 400,000 small grocers 
and their friends keeps it from happen- 
ing today—the corner grocery and the 
local chain store would find themselves 
regulated by the same type of public 
service commission that lays down the 
law to the electric power company and 
the gas company. Before the price of a 
pound of cheese could be changed, it 
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would have to be decided by two com- 
missions—the office of milk utilities 
(since cheese isa milk by-product) and 
the (say) interstate grocery board. 


y this case, too, the government 
] economists are plugging more for a 
Federal commission to regulate the 
food industry than for any state utility 
bodies. They point out that chain store 
groups do not confine their activities to 
any one state, and that a Federal body 
would be necessary to regulate ade- 
quately the new public utility to be 
known as the food industry. 

These men are not new around 
Washington. They are the same men 
who went all out for the NRA and, 
when the war approached, gravitated 
toward the OPA. The latter agency, 
asa matter of fact, has done more to 
prepare the way for the new conception 
of “unlimited public utilities” than any 
other that has come on the Washington 
scene in ten years. Working with the 
War Foods Administration and con- 
tinuing its set aims despite the chastise- 
ments of Congress, the OPA today is 
trying to subsidize distributors and con- 
sumers as much as ever, thus increas- 
ing the Federal control over the gro- 
cers and preparing the way for those 
men who would declare the food indus- 
try a public utility. 

Although these facts are not news to 


close observers of the Washington 
scene, it is well to relate the various 
“emergency” measures of the Fed- 
eral government, for these measures, 
apparently unrelated, undoubtedly are 
part of a well-planned campaign to ac- 
complish ideas and ideals that would 
be rejected were they brought out into 
the open and presented clearly to. the 
electorate. Viewed as a separate act, any 
one move of the WFA, the OPA, or the 
WPB seems to have no direct relation 
on our changing economy. But, exam- 
ined with the various other moves in 
mind and with an idea as to the pos- 
sible goal, anyone can see that the var- 
ious activities of the bureaucrats head 
toward one objective. That objective, 
it goes almost without saying, is in- 
creasing Federal control over every 
facet of our lives, from the womb to 
the tomb. 


—— in general has everything 
to lose by such a trend, just as does 
any individual citizen who may want 
to keep his liberties intact in a free 
economy, but particular industries, al- 
though not “public utilities,” may wel- 
come the tendency of Federal admin- 
istrators to treat every industry in 
sight as if it were in fact a public utili- 
ty. The reason is not difficult to learn. 

Certain industries—such as coal 
mining—have a difficult time operating 
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milk industry to be regulated by states. They insist that it 


ce Federal government economists ... do not want the 


must be regulated by the Federal government. It is natural 
for them to think this way, but difficult to see how they can 
justify an interstate milk commission, or an office of milk 


utilities . . 


. The milk business follows national market 
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in a free economy, although they could 
not be called “public utilities” in any 
recognized meaning of the term. There- 
fore, these industries apparently like 
the idea of being regulated heavily, as 
the coal industry was regulated by the 
Bituminous Coal Act, which expired 
recently, but for which there is much 
new agitation. This despite the almost 
general agreement that the performance 
of the now defunct Bituminous Coal 
Commission was an unmitigated flop. 

Such shot-in-the-arm legislation has 
many short-range benefits for an indus- 
try like the coal industry, stabilizing 
prices, giving uneconomical producers 
a profit in spite of their high-cost oper- 
ation, and otherwise providing a meas- 
ure of profit security to coal mine com- 
panies. However, the long-range bene- 
fits of propping up a sick industry such 
as the coal industry by legislative fiat 
are nil. Competitive fuels have made 
tremendous inroads on coal in peace- 
time years and there is reason to be- 
lieve that in the future these inroads 
will continue, granted that the indus- 
try stays on the high-cost basis it 
reached under the Bituminous Coal 
Act. 


i, se leaving out these phases, the 
coal industry is a sample of what 
the government can do toward making 
an industry a “public utility” without 
calling it that by name. Under the Bitu- 
minous Coal Act, the coal industry was 
regulated as strongly as is any public 
utility. There were restrictions as to 
production, transportation, and distri- 
bution. The regulations reached such 
absurd proportions that the Bituminous 
Coal Commission itself hesitated to en- 
force them. 

Any number of industries that in 
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peace time do not make a regular profit 
of, let us say, 6 per cent per annum, 
might prefer to be called “public util. 
ties” if that were to bring with it an 
artificial form of economic security 
through enforced and regulated mo. 
nopoly. 

But what is the historic concept of a 
“public utility” ? In truth, there are two 
concepts. One is the economic concept 
and one is the legal concept. Generally, 
the two go together, but this is not nec- 
essarily true, as will be shown. 

Economically speaking, public utili- | 
ties are those businesses which either 
are (1) such natural monopolies that 
ordinary competition in the same serv- 
ice area is wasteful (such as the tele. 
phone, gas, electric companies), or (2) 
whose operators, while subject to a cer- 
tain amount of competition, are never- 
theless in a position to take unfair ad- 
vantage of their customers in the abs- 
ence of regulation (such as taxicab 
drivers). In another day, such a busi- 
ness might have been a flour mill, but 
with competition as terrific among flour 
millers today as among bootblacks in 
New York, there are no “flour mill 
monopolies.” Some businesses today 
are recognized as “natural monopo- 
lies,” 1. e., industries in which cheaper 
and better service demonstrably can be 
rendered by one company without com- 
petitors. Such industries, as we know, 
include railroads, transit companies, 
telephone, telegraph, waterworks, gas 
works, and electric power companies. 
Any fifth grade schoolboy can see the 
logic in having only one streetcar com- 
pany, or only one telephone company, 
in a city, as opposed to two or more 
competitiors. The savings in facilities 
and employees alone are considerable 
and should not be denied the public. 
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Regulation of Food Industry 


“|. the government economists are plugging more for a Federal com- 
mission to regulate the food industry than for any state utility bodies. 
They point out that chain store groups do not confine their activities to 
any one state, and that a Federal body would be necessary to regulate 
adequately the new public utility to be known as the food industry.” 





{ Remus are other legally defined 
“monopolies” which are monopo- 
lies in one state and not monopolies in 
another. Cotton gins are an example of 
this. In Mississippi, where there are 
thousands of cotton farmers and hun- 
dreds of gins, cotton gins are as com- 
petitive as grocery stores. Hence, no 
one in his right mind would say that 
competition had broken down seriously 
among cotton gins in Mississippi. Yet, 
in California, where only a very small 
acreage of cotton is grown and there 
are less than ten cotton gins, cotton gins 
have been declared public utilities. It 
might be interesting to speculate as to 
whether the large number of gins in 
Mississippi and small number in Cali- 
fornia are the cause or the effect of 
utility regulation of gins in the latter 
state. In other words, does the state 
policy of regulation tend to foster 
monopoly ? 

Be that as it may, however, there are 
probably more businesses _ eligible 
economically to become public utilities 
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than there are businesses which have 
been given that formal status by legis- 
latures. This is because the courts, 
through the centuries, have decided that 
certain kinds of business which are 
“clothed with the public interest” may 
be declared public utilities and there- 
fore regulated in much the same way as 
natural monopolies. The legislators, 
however, do not always follow through, 
even after the courts have given the 
green light, although in some instances 
legislatures have gone further in this 
attempt to regulate businesses as public 
utilities than the courts have permitted. 

Defining, or explaining, the term 
“clothed with the public interest” is 
very difficult ; and the concept of what 
is, or is not, “clothed in the public inter- 
est” changes with the personnel of the 
Supreme Court, much like the concept 
of what is, or is not, an interstate busi- 
ness. 


goats no jurist has put the prob- 
lem in better words than Chief Jus- 
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tice William Howard Taft in the fa- 
mous case of Charles Wolff Packing 
Co. v. Kansas Court of Industrial Rela- 
tions * in which the Supreme Court had 
to decide whether or not clothing and 
food-manu facturing companies in Kan- 
sas could be declared public utilities: 


It is very difficult ... to lay down a work- 
ing rule by which readily to determine when 
a business has become “clothed with a public 
interest” ... All business is subject to some 
kind of public regulation, but when the pub- 
lic becomes so peculiarly dependent upon a 
particular business that one engaging therein 
subjects himself to a more intimate public 
regulation is only to be determined by the 
process of exclusion and inclusion, and to 
gradual establishment of a line of distinction. 
. «. To say that a business is clothed with 
a public interest is not to determine what 
regulation may be permissible in view of the 
private rights of the owner. The extent to 
which an inn or a cab system may be regu- 
lated may differ widely from that allowable 
as to a railroad or other common carrier. 
It is not a matter of legislative discretion 
solely. It depends on the nature of the busi- 
ness, on the feature which touches the public, 
and on the abuses reasonably to be feared. To 
say that a business is clothed with a public 
interest is not to import that the public may 
take over its entire management and run it 
at the expense of the owner. The extent to 
which regulation may reasonably go varies 
with different kinds of business . . . 


The upshot of this decision, rendered 
in 1923, was that food manufacturing 
and clothing manufacturing were 
thereafter not considered public utili- 
ties. 

So the law as interpreted by the 
Supreme Court seems to be that before 
a business can be regulated as a public 
utility under the United States Consti- 
tution two conditions must be ful- 
filled. First, the business must be a 
public utility in fact, and not because a 
legislature attempts to make it a public 
utility by so defining it. Second, there 
must be a positive statutory declaration 
that the business is to be regulated, in 
what manner, and by whom. 


#262 US 522, PUR 1923D 746. 
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[I the first condition is not satisfied, 

under this doctrine of Chief Jus- 
tice Taft, no amount of legislative dec. 
laration can convert a business from a 
private calling to a public utility, or to 
a business subject to regulation. But 
the converse of this proposition is not 
entirely true, for there are many states 
in which legislatures have not seen fit 
to give a formal public utility status to 
certain businesses which of their very 
nature are obviously charged with the 
public interest and could be regulated 
as public utilities if the states so de- 
sired. 

Thus, in Delaware—alone of all the 
states—there is no state commission 
nor state regulation of any business as 
a utility. The gas business is regulated 
as a utility in some states and not in 
others. Taxicabs are regulated in some 
cities and not in others, even where 
they are in direct competition with 
transit companies, which are regulated. 
Some states regulate warehouses, but 
most do not. As we have seen, many of 
these diversities may be due to the ab- 
sence or presence of competition. More 
often they are simply due to a diversity 
of local legislative policy. 

Generally speaking, legislative ac- 
tion has followed economic trends ; that 
is to say, natural monopolies, or tem- 
porary monopolies, have sooner or 
later been declared public utilities and 
subjected to regulation as such, some- 
times unsuccessfully. 

There is, it must be remembered, the 
only legal obstacle mentioned to this 
tendency to extend the definition of 
“public utility” to unusual classes of 
business. A legislature’s classification 
of a particular business as a public util- 
ity does not, as stated, make it a public 
utility. It must be a public utility in 
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fact. Whether it is or not in final 
analysis is for the courts, not for the 
legislature, to decide. But the courts 
themselves seem less and less inclined 
to overrule legislative definition of 
public utility. 


hes prime question today, in view 
of the activities of the super-regu- 
latory bloc in government circles, is: 
“Will every major business, inevitably, 
be considered not only by legislatures 
but by the courts, as a business charged 
with the public interest and thus sub- 
ject to regulation?” While it is pos- 
sible for 10 or 20, or even 30 per cent 
of business to be under strict govern- 
ment control and still allow free areas 
for private enterprise to function, de- 
gree is important in this case as in every 
other. If, say, 50 per cent of our indus- 
tries were classed as public utilities, 
could we long exist “half slave, half 
free?” 

It seems doubtful. We have only to 
look at what is happening to the old 
line utilities, particularly electric 
power, where the same influences are 
turning government regulation into 
government ownership, to realize that 
such is the path toward state socialism. 

Historically, many businesses have 
fought the classification as a “public 
utility,” since this classification many 
times has brought heavy restraints. But 
many businesses have prospered under 


it and today being classed as a “public 
utility” is no longer the bugaboo it 
once was. 

However, this raises other ques- 
tions: How far would it be of public 
benefit to extend the public utility type 
of regulation to lines of business not 
now so regulated? Suppose the courts 
should reverse themselves and hold 
that every business is subject to 
regulation as a public utility; and then 
the legislature proceed to subject all 
business to the public utility type of 
regulation? Once all industry were 
under strict government control, would 
the same generally fair regulation that 
has characterized, for example, the 
state public service commissions, or the 
Interstate Commerce Commission, ob- 
tain? Or would the agencies be op- 
erated for political advantages by a 
group of so-called regulators actually 
more interested in destroying the very 
basis for regulation by overthrowing 
the last vestige of private enterprise 
and setting up in its stead political ma- 
chines, free from all regulation, other 
than the will of the bureaucrats who 
operate them? 

As in the case of so many other ques- 
tions, the answers depend on personali- 
ties rather than policy. Anyway, we are 
moving fast into an era of government 
by men rather than government by law 
—only the smart, modern name for it 
is “Administrative Law.” 





“THE present administration would have us believe that enterprise is 
the private, selfish, and abused possession of a few big businessmen 
and as such is to be watched like a hawk and have its wings clipped 
and its tail-feathers pulled out every time it shows the least sign of 


flying—or even of hopping.” 


—WENDELL L. WILLKIE, 


Former president, Commonwealth & Southern Corporation. 
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The Rate Valuation Issue 
Reaches Nova Scotia 


An account of a recent rate case in Halifax, wherein 
the great American valuation controversy seems to 
have been exported across the border. 


‘By KAY HILL 


VER since the U. S. Supreme 
EK Court decided Smyth v. Ames 
in 1898, American lawyers and 
regulatory officials seem to have as- 
sumed that the hackneyed squabble be- 
tween original cost and reproduction 
cost in determining rate-making value 
was more or less a domestic issue. This 
is understandable enough inasmuch as 
the Supreme Court in the series of rate 
cases which stem from Smyth v. Ames 
has always taken jurisdiction on the 
basis of alleged confiscation of private 
property in violation of the guaranties 
of the Constitution of the United 
States. 

And now that the U. S. Supreme 
Court has more recently, in the Hope 
Natural Gas Case, apparently decided 
to curtail the extension of such Federal 
constitutional protection as far as util- 
ity rate making is concerned, it may 
strike some American observers as an 
interesting coincidence that the original 
cost versus reproduction cost issue has 
been exported across the Canadian 
border. 
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And yet this should not be too sur- 
prising when we stop to consider that 
even though Canadian utilities do not 
operate under a Federal Constitution 
such as obtains in the United States, 
the principles of equity in the regula- 
tion of property earnings belong to no 
one nation or Constitution. 


6 ipa Cost and Reproduction 
Cost, opposing teams, waged an 
interesting skirmish last winter in 


Halifax, Nova Scotia, in an in- 
quiry into the extent, condition, and 
value of the electric and steam-heating 
departments of Nova Scotia Light & 
Power Company Limited. This com- 
pany carries on the business of supply- 
ing electric light and power to the city 
of Halifax, its sister town of Dart- 
mouth across the harbor, and parts of 
the rural and suburban districts adja- 
cent, and also supplies steam heating to 
certain restricted customers, gas for 
domestic and commercial use in Hali- 
fax, and operates the tramway system 
in that city. Intermittently, the inquiry 
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THE RATE VALUATION ISSUE REACHES NOVA SCOTIA 


occupied sixteen and a half days, and a 
considerable portion of that time was 


spent in argument over this remarkably © 


contentious subject. 

The regulatory board before which 
this inquiry was conducted, the Nova 
Scotia Board of Commissioners of 
Public Utilities, had already instructed 
the valuators to prepare the inventory 
and appraisal on the basis of original 
cost, which was in line with the pre- 
vious practice of their own and prede- 
cessor boards in valuations of this kind. 
Engineering Service Company Lim- 
ited, the valuators, therefore prepared 
the valuation on this basis. However, 
the company’s expert also prepared a 
valuation, on the basis of reproduction 
cost less depreciation, and at the hear- 
ing both methods were grimly ques- 
tioned and criticized. 

Even during the 10-minute recesses, 
when the learned brethren retired from 
the board room to stretch their cramped 
limbs, mop their heated brows, and call 
loudly for water, they fell at once into 
further disputation among themselves 
on the subject, happily able to express 
their personal opinions without rebuke 
from the board or the certainty of be- 
ing pinned down by the stenographer’s 
pencil to irrelevancies. 


f See evidence submitted was prac- 
tically all the testimony of experts. 
The company, through the lips of its 
counsel, manager, and two experts, F. 
M. Carhart of the firm of Jackson & 
Moreland of Boston, Massachusetts, 
and Denis Stairs of Montreal Engi- 
neering Company, argued that the 
physical property should be assigned a 
value based on reproduction cost less 
depreciation. Company’s counsel con- 
tended that the valuation should be 
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made on the basis of reproduction cost 
alone, citing in support of this conten- 
tion (a) Edinburgh Street Tramways 
Company v. Lord Provost (1894) AC 
456; (b) Re London County Coun- 
cil and London Street Railway (1894) 
2 QB 189, (1894) AC 489; (c) Mel- 
bourne Tramway & Omnibus Company 
v. Tramway Board (1919) LJPC 102; 
(d) International Railway Company v. 
Niagara Parks Commission (1937) 3 
DLR 305—claiming that they are all 
to one and the same effect—that the 
physical property should be assigned a 
value based on reconstruction cost less 
depreciation and the value should be on 
the basis that the property is established 
and in all respects ready to operate and 
earn. He submitted that the board 
should give to these cases the respect 
to which they are entitled ; namely, the 
authority of the highest courts in the 
Dominion or the highest courts to 
which appeal lies from the Dominion. 

The board in its decision countered 
that in none of these cases was the 
valuation sought for rate-making pur- 
poses. It observed that the courts have 
actually laid down no set formula or 
rule which is alone applicable to the 
proceeding under review. Therefore, 
the board decided it must arrive at the 
value of the assets concerned from a 
consideration of all the evidence and by 
using every means at its disposal. 

The board’s counsel opened with a 
few remarks on the general subject of 
depreciation which, though the learned 
counsel denied they were meant to be 
amusing, nevertheless cast the momen- 
tary relief of laughter over a pretty 
sober proceeding. He declared that the 
method of determining depreciation in 
public utility inquiries might properly 
be described : 
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Original Cost As Criterion in 
Valuation Proceedings 


caer questions as what ts a ‘prudent investment’. and whether 
cost of property to the regulated utility or cost of property when 
first devoted to public service should be the criterion are difficult ques- 
tions to resolve in specific instances. Admittedly, original cost can be 
carried to extremes as well as reproduction cost. Obviously, much valu- 
able property today could not be fairly estimated at the ‘original cost’ 
of only a few strings of beads or other trifles which our ancestors gave 
to the Indians in payment for them.” 





(1) As the engineer’s paradise, because 
of the opportunities it affords for a shifting 
of views and methods according to the pur- 
poses for which the engineer is engaged ; 

(2) as the statistician’s delight—the old 
idea that figures do not lie; 

(3) as the textbook writer’s opportunity 
to give expression to his views notwithstand- 
ing that other writers have entirely different 
views and notwithstanding commission and 
court decisions which admittedly change 
(apparently) as rapidly as the thoughts of 
those giving expression to their views; 

(4) as the confusion of the legal profes- 
sion (not to mention the layman) whose best 
statement should probably be that an at- 
tempt at appreciation of methods of depre- 
ciation results in hallucination. 


ge in the midst of the argu- 

ment, word came to the contestants 
that the legislature had taken matters 
into its own hands and settled the ques- 
tion—for Nova Scotia at least—by 
passing Chapter 2 of the Acts of 1943, 
making mandatory the determination 
of all valuations hereafter on the basis 
of original cost. Section 29(2) reads: 
MAR. 16, 1944 


The board shall determine the value of 
such property and assets on the basis of the 
prudent original cost thereof, deducting 
therefrom the amount of the accrued depre- 
ciation of such property and assets, as deter- 
mined by the board. 

The board in this case was, of 
course, the board of public utilities, and 
thus were they, and other adherents to 
the original cost theory, vindicated. 

However, the company’s counsel in- 
cluded his arguments pro reproduction 
cost in his submission at the conclusion 
of the inquiry, and with fidelity the 
board gave both methods intensive and 
thoughtful consideration, searching 
through both English and American 
records for precedents, opinions, and 
definitions, and reviewing the decisions 
of their own and previous boards in 
similar investigations. The eventual 
decision set forth conclusions as to the 
virtues of each method and the su- 
periority of the one over the other. 
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THE RATE VALUATION ISSUE REACHES NOVA SCOTIA 


The above-mentioned background 
f this Nova Scotia decision gives the 
hoard’s decision a rather unique set- 
fing, in that the board could afford to 
be perfectly ob jective and disinterested 
in its discussion of the merits of the 
original cost issue. It was under 
neither statutory nor constitutional in- 
hibition, because even though the legis- 
ture had acted during the proceeding 
the board might well have justified its 
own conclusions on a basis other than 
original cost, by the simple explanation 
that the statute was not in effect at the 
beginning of the proceedings. 

The board pointed out that it is es- 
sential to efficient regulation that the 
long delay in fixing rates should be 
avoided, since valuation is an expensive 
process, the cost of which falls on the 
consumer. Repeated valuations result 
ina burden without any resulting ad- 
vantage to the consumer. The board 
believed that a valuation once made 
and kept up by continuous and per- 
petual inventory places regulation on a 
scientific basis, equitable to both the 
utility and the consumer. And this, 
said the board, is secured by valuation 
on the basis of original (or historical) 
cost. The board’s opinion continued : 

This would be fair to the utility, which 
receives in the rates the return allowed on its 
actual investment, while as the service life 
of the property is used up, the capital is re- 
stored to the utility through the depreciation 
paid by the consumer. The utility, therefore, 
receives the return on the investment, while 
the integrity of the investment itself is se- 
cured, its actual cost being returned to the 
utility when its service life is dissipated. It 
would be fair to the consumer, who pays the 
rate on the monies actually invested in the 
enterprise, and through depreciation pays 
back the original cost (actual investment) 
of the property as it is used up. 

The records of the utility would reflect the 
changes which take place from time to time 
in the price levels. When costs are high, ad- 


ditions would be made at the actual costs 
incurred, and so also when costs are low. 
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In brief, on the basis of original cost, the 
return is allowed the investor upon the dol- 
lars which have been invested by him and 
used in the conduct of the utility, and at the 
same time there is allowed, as an operating 
expense, an amount for annual depreciation, 
which returns the investment as the service 
life of the property is used up. A rate base 
so determined on an original cost basis is 
manifestly equitable to the investor, since it 
guarantees a return on the investment and 
guarantees the investment itself, and thus 
secures the integrity of the capital honestly 
and prudently invested. 


, J ‘URNING to a consideration of re- 
production cost, the board con- 
demned it as “highly speculative” pro- 
cedure, complicated by the fact that in 
certain cases a plant may be far from 
modern and would never be reproduced 
as a matter of wise business judgment. 
Reproduction cost, said the board, is 
based on hypotheses, which, in turn, 
are predicated on estimates of experts 
which can never be checked by the ac- 
tual cost of property reproduced. Fur- 
thermore, these estimates differ widely, 
and the very value standard, on which 
reproduction cost is based, fluctuates 
from time to time, so that there is no 
degree of even relative finality. In the 
case of a large utility which it may take 
years to value, such evidence may be- 
come partially obsolete before it is com- 
pleted, by reason of changing price 
levels. The board continued: 

If the reproduction cost is found at a time 
when price levels are high, injury results to 
the consumer who must pay the rates on a 
valuation which may greatly exceed the in- 
vestment, the consumer in this case paying a 
return on monies which were never actually 
invested in the utility. The consumer has no 
redress except by petitioning for another 
valuation, the cost of which he must bear, 
while at the same time continuing to pay the 
excessive return during the period required 
for the making of a successive valuation. On 
the other hand, if a valuation on reproduc- 
tion cost were made when price levels are 
below normal, the result is unfair to the 
utility which in that event might find itself 


with a valuation below its investment in the 
enterprise. 
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These difficulties disappear when value is 
determined on the basis of original cost. It 
removes the necessity of repeated valuations, 
allows of records being so kept that the 
value can be readily determined (and rates 
fixed without undue delay), provides a 
stable, nonfluctuating rate base fair to utility 
and consumer alike, and places the deter- 
mination of value on a basis of actual facts 
determinable from the evidence. 

It was, therefore, the conviction of 
the board, as expressed in its decision 
dated December 13, 1943, that “with 
a valuation for rate-making purposes 
based on original, or historical, cost, 
less depreciation, you have a clear-cut 
case exactly in accordance with the 


facts.” 


C is not submitted that this deci- 
sion in Nova Scotia or the act of the 
Nova Scotia legislature will put an end 
to the much-debated argument over 
these respective standards of valuation, 
any more than the Hope Natural Gas 
Case will put an end to such arguments 
in the United States. The act of the 
Nova Scotia legislature imposes a 


standard upon the board which it aq. 
mittedly must follow in years to come 
But, if in the light of experience the 
application of original cost fails to do 
equity either for the utility or the con. 
sumer classes, a legislative reéxamina- 
tion of the question might be in order. 
A decision to go “all out” on an 
original cost basis is only the first and 
important step away from the troubling 
precedent of Smyth v. Ames. Such 
questions as what is a “‘prudent invest: 
ment” and whether cost of property 
to the regulated utility or cost of prop- 
erty when first devoted to public service 
should be the criterion are difficult 
questions to resolve in specific in- 
stances. Admittedly, original cost can 
be carried to extremes as well as 
reproduction cost. Obviously, much 
valuable property today could not he 
fairly estimated at the “original cost” 
of only a few strings of beads or other 
trifles which our ancestors gave to the 
Indians in payment for them. 
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A Thought for Leap Year 


"OXg seer oy all walks of female life, the telephone operator ought 
to strike the average eligible bachelor as the girl most likely to 
eo unusual, interesting, and agreeable companionship. She’s unusual 
ecause her job is neither a trade nor a profession—it’s a calling. She’s 
well turned out, too—always has rings in her ears. She’s also like a saint: 
There's a continual “hello” around her head. 

A man can marry one in confidence because he knows-she’ll ring true 
999 out of 1,000 times. All told, you probably couldn’t make a better 


connection. 


But don’t try to fool her, pal. She’s got your number! 
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—Hers LIttLe 


360 





|’ a 
ar’ 
(Dem 
comm 
Comm 
charge 
under 

Cal 
mail ; 
Depat 
Wigg 
setts ) 
minis’ 
gress 
worth 
probe 

“Et 
ply w 
ately 
the a 
who » 
tion,” 
Wigs 
whicl 
sure 
Coun 
to re 
“dirt 
the | 
ment 

we 
to kn 
is Op 
istrat 
end t 
the } 
the t 
but | 


Wire and Wireless 
Communication 


na stormy House session on Febru- 
] ary 29th, Chairman Clarence F. Lea 
(Democrat, Georgia) of the House 
committee investigating the Federal 
Communications Commission denied 
charges of “whitewashing” the inquiry 
under administration pressure. 

Calling for an investigation of “black- 
mail and gutter tactics” by the Justice 
Department, Representative Richard B. 
Wigglesworth (Republican, Massachu- 
setts) had charged the Roosevelt ad- 
ministration with plotting to stifle a con- 
gressional exposé of the FCC. Wiggles- 
worth demanded that the recently halted 
probe into FCC activities be resumed. 

“If the chairman is unwilling to com- 
ply with this demand, he should immedi- 
ately resign from his position and permit 
the appointment of a fearless successor 
who will not bow to executive domina- 
tion,” he challenged Lea. Representative 
Wigglesworth quoted press _ reports 
which told of Justice Department pres- 
sure upon an associate of Committee 
Counsel Eugene L. Garey to force Garey 
to resign, and said the facts constituted 
“dirty ball—coercion or blackmail by 
the executive branch of this govern- 
ment.” 

“The people of the nation are entitled 
to know how the Department of Justice 
is operating under the Roosevelt admin- 
istration,” he continued. “I demand an 
end to these gutter tactics. I demand that 
the New Deal permit the people to have 
the truth, the whole truth, and nothing 
but the truth in this investigation or 
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stand convicted of wrongdoing on a 
plea of guilty before the bar of public 
opinion.” 


Ox creation of a special House 
committee a year ago to investigate 
the FCC, Wigglesworth said, it has met 
with “constant obstruction, intimidation, 
and underhand tactics in what appears 
to be a desperate effort to hamstring the 
work of the committee and to suppress 
the truth.” 

He recalled at length the history of ad- 
ministration obstruction of the inquiry. 
According to Wigglesworth, President 
Roosevelt first barred all Army and 
Navy officers from testifying although 
no military information of any nature 
was sought. Mr. Roosevelt ruled the tes- 
timony would be “incompatible with the 
public interest.” 

The director of the budget was next 
ordered by the White House not to tes- 
tify and not to produce requested docu- 
ments. Budget Bureau files were rushed 
to the White House for safekeeping. 
FCC Chairman Fly also took refuge in 
a gag order, Wigglesworth said, which 
allegedly was issued by the Board of 
War Communications, of which Fly is 
chairman. FBI Director Hoover then 
refused to testify because of a presiden- 
tial directive, the text of which was re- 
fused by Attorney General Biddle on the 
ground that it was confidential. 

The climax came, he told the House, 
in connection with hearings early in Feb- 
ruary into evidence that the owner of 
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New York city radio station WMCA was 
deprived of his property through a con- 
spiracy and coercion “all the way up to 
the White House.” The subsequent resig- 
nation of Counsel Garey and three of his 
associates, he continued, “was sought, 
desired, and plotted by those whose sor- 
did activities cannot stand the light of 
an honest investigation.” 


EPRESENTATIVE Lea asserted that he 
had tried to rescue the committee 
from the public disrepute it had ac- 
quired before he became chairman by 
using “star chamber” proceedings. Com- 
mittee Member Edward J. Hart told the 
House the inquiry into the sale of station 
WMCA was suspended because the mat- 
ter was before the New York Supreme 
Court and it would have been “an af- 
front” to the court to continue. 

Representative Hart told the House 
that the “unfairness” of the inquiry made 
before Lea took over was demonstrated 
by the fact that in thirteen months FCC 
officials were not permitted to testify. 

Following this row on the House floor, 
and on the eve of Senate consideration 
of a House-slashed budget for the FCC, 
Chairman Fly renewed his request for a 
“prompt hearing” for commission wit- 
nesses before the committee. 

“In the light of the present critical 
status of the commission’s appropriation 
pending in the Congress, which is 
brought about by the prejudicially one- 
sided record before the select commit- 
tee, it is extremely urgent that the com- 
mission be permitted to offer the com- 
plete facts on the work of the radio in- 
telligence division and the Foreign 
Broadcast Intelligence Service,” Fly said 
in a letter to Chairman Lea. 


HE sensational resignation of the 
two Republican members from the 
committee came three days after Eugene 
L. Garey resigned as general counsel of 
the committee in protest against the com- 
mittee’s action suspending the proposed 
investigation of the sale of the New York 
city radio station WMCA. 
In a written resignation, addressed to 
Chairman Clarence F. Lea, Democrat of 
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California, Mr. Garey directly charged 
the Californian had “repeatedly ignored 
the mandate of the House, stymied the 
staff in its work, and converted the jn. 
vestigation to a sheer whitewashing af. 
fair.” Resigning with Mr. Garey were 
his assistants, Fred R. Walker, Ambrose 
V. McCall, and Milton I. Hauser. 

In a speech on the floor of the House 
on February 25th, Representative E, f, 
Cox, Democrat of Georgia, former 
chairman of the special committee, told 
his colleagues that “things done to cause 
the resignation of Gene Garey are, with 
one exception, shameful beyond com- 
parison.” He indicated great pressure 
had been brought to oust the New York 
attorney as counsel when he said: 
“Robespierre never employed greater 
force and fear to undermine the psycho- 
logical foundation of moral freedom.” 


He paid tribute to Mr, Garey asa 
“great lawyer and a good man,” adding: 
“No braver nor more honest man ever 
lived. 

“Mr. Garey’s leaving the committee 
is all that he can do, for under the cir- 
cumstances his task is an impossible one. 
It is unfortunate, however, that the pub- 
lic should have to take the loss that is 
involved.” 

Franklin S. Wood, attorney for Ed- 
ward J. Noble, chairman of the board of 
the Blue Network Company, defendant 
in a suit filed in the New York Supreme 
Court by Donald Flamm, former owner 
of WMCA, on February 25th wrote 
Representative Edward J. Hart, Demo- 
crat of New Jersey, thanking the ma- 
jority for postponing the investigation 
pending litigation. It was on Mr. Hart's 
motion February 16th that the commtt- 
tee majority, Representatives Lea, Hart, 
and Magnuson, voted to postpone the 
WMCA case. Mr. Wood previously had 
written the committee, protesting it was 
unfair to his client for the House com- 
mittee to air its investigation of the 
WMCA sale by Mr. Flamm to Mr. 
Noble during litigation. 

Chairman Lea, in accepting the resig- 
nation of Mr. Garey, rebuked the latter 
in an open letter which stated in part: 
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WIRE AND WIRELESS COMMUNICATION 


“I regret your talents are not better em- 
joyed than in your letter of resignation 
which so intemperately reflects the atti- 
tude you have pursued.” 


ne FCC has commenced action in 
ip large cities, Washington, Chi- 
ago, and New York, to restrain various 
hotels in those communities from con- 
tinuing to make “surcharges” on toll 
ulls by their hotel guests. The suits, all 
ommenced in various U. S. district 
courts, recite that the continuation of 
sich “surcharges” constitutes a violation 
of the recent order prohibiting the con- 
tinuation of such surcharges. As a mat- 
ter of form, the Bell system operating 
companies in the three cities were joined 
as defendants as well as the parent com- 
pany, American Telephone and Tele- 
graph Company. The Bell system com- 
panies, however, have already indicated 
their willingness to obey the commis- 
son’s order banning the surcharge. 

The action in the District of Columbia 
was typical of the suits begun in New 
York and Chicago. U. S. Attorney Ed- 
ward M. Curran filed suit in the U. S. 
District Court for the District of Co- 
lumbia at the request of the FCC. The 
suit named 27 Washington leading ho- 
tels, as well as the American Telephone 
and Telegraph Company and the Chesa- 
peake & Potomac Telephone Company. 

Curran also filed a motion asking the 
court to issue a preliminary restraining 
order to stop collection of surcharges 
immediately “because persons compelled 
to pay them would otherwise have diffi- 
culty in recovering their money.” 

Since the telephone companies have 
offered to pay the hotels a 15 per cent 
commission on long-distance calls if they 
stop collecting extra charges, the motion 
pointed out, an immediate restraining 
order would not result in any material 
injury to the hotels. 

Bell system telephone companies filed 
tariffs with the FCC, the suit stated, 
prohibiting surcharges after February 
Ith, providing for an estimated saving 
of $1,700,000 to the telephone-using pub- 
lic at hotels. Despite this, the commission 
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charged hotels in the District of Colum- 


‘bia have continued to collect extra 


charges. 
* * * * 


HE Tennessee Railroad and Public 

Utilities Commission (Commis- 
sioner Jourolmon dissenting) has con- 
firmed its recent telephone toll rate com- 
promise with the Southern Bell Tele- 
phone & Telegraph Company. This set- 
tlement, which reduced intrastate toll 
rates approximately $170,000 a year, was 
challenged by the Nashville Trades and 
Labor Council (AFL), because it would 
not result in lowering intrastate toll 
rates to the level of the Bell interstate 
toll rates for similar distances. 

The Tennessee board split sharply 
with dissenting Commissioner Jourol- 
mon, who argued that any difference be- 
tween the interstate and intrastate rate 
levels is an unlawful discrimination, re- 
gardless of resulting return on invest 
ment. 

The Tennessee board majority held 
that its duty under state law was to deter- 
mine a reasonable rate allowing a reason- 
able return on intrastate telephone prop- 
erty in Tennessee which, for various rea- 
sons, cannot be operated as economically 
as the Long Lines division of the Ameri- 
can Telephone and Telegraph Company. 


* * * * 


HE Connecticut Public Utilities 

Commission has decided not to or- 
der the Southern New England Tele- 
phone Company to reduce its intrastate 
toll rates by making a refund of the in- 
creased share in toll revenues which it has 
received following the 1943 revision of 
its Bell interstate toll contract with the 
American Telephone and Telegraph 
Company under the FCC settlement. 


* * %* * 


ELEPHONE communication returned 

to normal in 10 Illinois counties on 
February 17th as about 225 striking 
operators of the Illinois Commercial 
Telephone Company went back to work 
after a 2-day walkout for higher wages. 
Some 23,000 subscribers had been de- 
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prived of all except emergency service 
during the strike. 

C. R. Brown, general manager of the 
company, said he had no knowledge of 
the circumstances under which the strik- 
ers returned to their jobs, just as he had 
not been informed that they intended to 
walk out. Hcewever, he said he assumed 
it was in response to the request of re- 
gional officials of the War Labor Board 
that the strikers return to work while the 
WLLB considered their case. 

W. R. Boyd, business manager of the 
International Brotherhood of Electrical 
Workers, No. 702 (AFL), who had 
termed the strike unauthorized, said he 
would confer with WLB officials in 
Chicago. 


* * * * 


ELEPHONE communication between 

moving trains is being used daily 
by the Pennsylvania Railroad. The 2- 
way electronic system, disclosed on Feb- 
ruary 20th by the railroad, also permits 
the engineer in the locomotive cab to 
converse with his conductor in the ca- 
boose 80 or 90 cars behind, and enables 
a block operator in a wayside tower to 
relay instructions instantly to the man 
at the throttle. 

The new system “is still in the de- 
velopment stage,” the railroad said. Now 
in use on a 6/-mile freight branch run- 
ning north from Trenton, New Jersey, 
the system makes use of high-frequency 
alternating electric current transmitted 
along the rails and along wires on poles 
parallel to the track. 

a 


EORGE P. Apair has been promoted 
to chief engineer to succeed E. K. 

Jett, who is a member of the Federal 
Communications Commission. He for- 
merly was chief engineer in charge of 
broadcasting. Philip F. Siling was moved 
up to Adair’s old job, and Marion Wood- 
ward succeeds him as chief of the inter- 
national division, 

In recognition of his hard work as 
chief of radio intelligence, the commis- 
sion has given George E. Sterling a let- 
ter of commendation. 
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B Bex: Maryland Public Service Com. 
mission on February 25th an. 
nounced it would undertake an investi. 
gation of Chesapeake & Potomac Tele. 
phone Company of Baltimore to deter. 
mine whether earnings justify a reduc. 
tion in toll charges made in Maryland, 

The request for the survey was made 
by Philip H. Dorsey, Jr., people’s coun. 
sel for the state commission, who as. 
serted toll rates for intrastate service are 
not in line with interstate toll rates over 
like distances. (See also page 385.) 

The commission made public its inten- 
tions in a letter to the C&P Company, 
asking representatives of the concern to 
meet! with the commission “for a full 
discussion of the matter at the earliest 
possible date.” 

ts € s 


HE Federal Communications Com- 

mission recently disclosed that its 
radio intelligence division, the “air detec- 
tive” functions of which Congress wants 
to transfer to the armed forces, was in- 
tercepting enemy code messages at the 
rate of 55,000 words a day. 

Moreover, the FCC said in its annual 
report to Congress, the division last year 
investigated 3,960 cases of suspected ille- 
gal operations of radio transmitters. 
Through a network of monitoring sta- 
tions, the FCC said, the intelligence di- 
vision was able to investigate immedi- 
ately the source of “any radio signal 
heard anywhere in America.” 

The House, in approving the Inde- 
pendent Offices Supply Bill last month, 
reduced by $1,000,000 the appropriation 
for the intelligence division. The cut was 
designed to force transfer of the divi- 
sion’s functions to the armed services, 
which have sought control over them for 
security reasons. : 

The FCC report said that enemy-radio- 
telegraphed code messages monitored 
daily by the division have included “valu- 
able information covering economic con- 
ditions, war production, materials, sup- 
plies, morale, and other pertinent data. 
This information was immediately turned 
over to appropriate government agencies, 
the report said. 
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Financial News 
and 
Comment 


By OWEN ELY 
Upset 


Underwriting Practices 


By Justice Department Ruling 


HE investment banking business 
js suddenly upset recently, in the 
midst of preparations for handling a 
number of utility refunding operations, 
by a new interpretation of the antitrust 
hws by the Department of Justice. It 
has long been the custom to safeguard 
fotations of new issues (not only utility 
but other corporate and municipal bonds ) 
by having all members of a syndicate of 
underwriters sign an agreement which 
would prevent “dumping” of securities 
during the period of time in which the 
bonds were being offered to the public at 
the specified offering price. The “agree- 
ment among underwriters” and the “sell- 
ing group agreement” are carefully 
drawn documents, prepared by the head 
of each group in advance of bidding for 
an issue (whether on a competitive or 
negotiated basis). 

Usually the sale restrictions in under- 
writing agreements are good for at least 
thirty days with provision for extension 
by the group manager, 

Throughout the history of Wall Street 
there has been some difficulty in holding 
weak members of a selling group in hand 
if an issue proves unpopular, or 
there is a disastrous break in the market. 
At one time the practice developed of 
covering up such liquidation by placing 
bonds with sub rosa dealers who made a 
specialty of an “investment guaranteed 
market”—in other. words, a guaranty 
that sale of the bonds wouldn’t be re- 
vealed to the syndicate heads. Naturally, 
if the sales were discovered, the dealers 
who had broken the agreement might be 
black-listed on future issues, a threat- 
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ened penalty which doubtless proved 
quite effective in many cases. This prac- 
tice has disappeared in recent years, 
however. 


Www the coming of the NASD there 
was some attempt made to work 
out new methods to protect syndicates 
from the practice of underselling. Four 
years ago a $38,000,000 issue of Public 
Service of Indiana bonds proved “slow,” 
and some 70 members of the selling 
group disposed of bonds below the of- 
fering price, or otherwise evaded the sell- 
ing agreement. The industry was, how- 
ever, anxious to “police” itself rather 
than leave the job to the SEC, and after 
some delays the newly formed NASD 
imposed certain penalties. However, the 
matter was never definitely settled, and 
has continued to simmer quietly in the 
files of the SEC and NASD until recent- 
ly, when the Department of Justice as- 
serted its right to intervene. 

On February 12th the department an- 
nounced its position that syndicate agree- 
ments violate the Sherman antitrust law 
as amended. Accordingly, investment 
bankers were forced to revise underwrit- 
ing agreements then being formulated, to 
modify or eliminate the price mainte- 
nance clauses. The $16,800,000 Florida 
Power Corporation bond issue was the 
first to be affected. The Halsey, Stuart 
group eliminated all reference to price 
maintenance and other syndicates are re- 
ported to have eliminated or modified this 
section of their selling agreements. For- 
tunately, the bonds, bought by the Kid- 
der, Peabody group, proved quite popu- 
lar and “went out of the window” so that 
the issue did not prove a fair test of the 
new system. 
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There can be little doubt, however, 
that inability to enforce maintenance of 
the offering price and permit orderly 
marketing of new issues will add consid- 
erably to the underwriters’ hazards. It 
will probably tend to eliminate from sell- 
ing groups some of the smaller out-of- 
town houses and to concentrate the busi- 
ness more firmly in the hands of the 
larger firms—a result diametrically op- 
posed to the spirit of the antitrust law 
and the policies of the SEC. It may also 
prove necessary to lower the bids and to 
increase the profit margins on new of- 
ferings to compensate for the added mar- 
ket risk, particularly under the present 
competitive bidding system. It is pos- 
sible, of course, that the Department of 
Justice may be persuaded at some future 
date to modify its ruling, or the question 
may be aired in the courts, but the ruling 
is not being fought at present. 


> 


Amended Commonwealth & 
Southern Plan 


OMMONWEALTH & SOUTHERN recent- 
ly filed an amended recapitalization 
plan with the SEC, on the basis of an 
85-15 ratio for preferred and common 
stocks (as compared with the original 80- 
20 formula). The recapitalization will 
accomplish two purposes—(1) simplify 
the capital structure, disposing of pre- 
ferred arrears; and (2) satisfy geo- 
graphical difficulties under § 11, by dis- 
tributing stocks of the northern com- 
panies to individual stockholders. Com- 
monwealth will continue to hold the 
stocks of the southern companies. Pre- 
ferred stockholders as a group would, 
after giving effect to the plan, hold slight- 
ly less than 85 per cent of the common 
stocks of Commonwealth, Consumers 
Power, Ohio Edison, Central Illinois 
Light, and Southern Indiana Gas & Elec- 
tric (though it is possible that the latter 
may be sold) ; and the common stockhold- 
ers as a group would hold slightly over 
15 per cent of each issue. The exact 
amounts received by each share would 
be as follows: 
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Preferred 


Consumers Power 
Common 
Ohio Edison 


Central Illinois 

Light Common .. 0016 share 
Southern Ind. Gas 

& Elec, Com. ... 0016 share 
Commonwealth’s 

New Common... 5.15 share .04 share 


.206 share 
.206 share 


*The payment may be reduced to $275 
per share if the directors, prior to the date 
the amended plan becomes effective, deter. 
mine that it is desirable to make the reduc. 
tion to preserve adequate working capital for 
Commonwealth. A dividend of $1.25 has 
also been declared, subject to SEC ap. 
proval, and additional payments up to $6 per 
annum (if earned) would be paid to the 
effective date of the plan. 


The stocks of the northern subsidiaries 
are to be changed in order to minimize 
the fractions which would result from 
the distribution. Such changes will be 
subject to any necessary authorizations 
by stockholders and regulatory bodies 
having jurisdiction, which may tend to 
delay the plan (assuming that the SEC 
approves it). The plan makes no provi- 
sion for the old Commonwealth war- 
rants, which will become “null and void.” 
Before the stock of Ohio Edison is dis- 
tributed, Commonwealth will transfer to 
that company the common stock of 
Pennsylvania Power Company, which 
will make it necessary for the latter com- 
pany to register as a holding company or 
seek an exemption. The transfer is pro- 
posed “as the simplest method of insur- 
ing the preservation of the economies 
now enjoyed by Ohio Edison Company 
and Pennsylvania Power Company from 
the operation of their electric properties 
as an integrated system.” 


Bees amended plan presents balance 
sheet and earnings data for system 
companies for the calendar year 1943. 
The pro forma statement of consolidated 
income (page 9) indicates that the pre- 
ferred stock will receive $8.56 in earn- 
ings and the present common stock .0/ 
cents. On this basis the preferred (after 
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{educting the cash payment) is currently 
glling at nearly ten times earnings, while 
he common at 11/16 is also selling at 
the same multiple. Thus the two issues 
tave completed their adjustment to the 
Jan. 
poe some observers feel that 
operating company equities of the high 
aliber of Consumers Power and others 
ofthe northern group (excepting South- 
em Indiana) would be entitled eventually 
0 sell at higher price earnings ratios, 
possibly between 12 and 15. The latter 
fgure would mean 128 for the preferred 
and slightly over 1 for the common. 
Commonwealth & Southern in 1943 
acrued Federal excess profits taxes of 
$23,564,909. If the excess profits tax 
were repealed, about 48 per cent of this 
amount or $11,200,000 might be salvaged 
for earnings. This would reflect an in- 
crease of 75 per cent in the 1943 share 
arnings. While a good part of this gain 
might be absorbed in postwar readjust- 
ments of one kind or another, the figures 
illustrate the present strong position of 
the system. 


¥ 


Financing Program Resumed 


sowie termination of the war 
bond drive February 15th, the pro- 
gram of utility refunding operations was 
resumed. A syndicate headed by Kidder, 
Peabody & Company offered $4,300,000 
Central Ohio Light & Power Company 
frst 34s of 1974 at 105.75 on February 
l6th. A Kidder, Peabody group also 
submitted the winning bid for $16,500,- 
000 Florida Power Corporation first 3s 
due 1974, which were offered to the pub- 
lic at 104.8257 on February 25th. On 
February 24th, a Lehman Brothers syn- 
dicate offered $5,000,000 Northern 
States Power (Minnesota) first 2%s 
due 1974 at 101. 

_ Due to the “rest” which the institu- 
tional market had enjoyed, the strength 
in municipal bonds, and the firming up 
of the corporate bond market, new is- 
sues thus far have been readily sold. This 
condition may not continue, however, if 
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offerings prove too numerous for insti- 
tutions to absorb readily. 

The substantial offering of Oklahoma 
Natural Gas bonds and preferred stock 
has been deferred three weeks, for bid- 
ding on March 27th. It is reported that 
the Michigan Consolidated Gas issue, 
held over from last year by difficulties 
over the Detroit franchise tax on rev- 
enues, is about to be revived. The small 
Public Service of Oklahoma refunding 
has, however, been deferred. 


N the stock offering field, Central Il- 
linois Electric & Gas was awarded to 
a syndicate headed by Allen & Company 
(over Central Republic of Chicago, 
which had hoped for a negotiated deal). 
It is uncertain at this time whether Con- 
solidated Electric & Gas, the holding 
company, will make any further public 
offerings in the near future. The Central 
Illinois offering appeared to be slightly 
overpriced at 194, or approximately ten 
times the recent earnings. 

Engineers Public Service on February 
9th sold its remaining 65,466 shares of 
Puget Sound Power & Light common 
stock. Blyth & Co., which bid 10 cents 
less than the closing price of 12 on the 
Curb, was awarded the stock, which was 
not reoffered as a block to the public. 
(The stock later advanced to 13.) Engi- 
neers is also disposing of a similar block 
of El Paso Natural Gas. 

There has been no recent news regard- 
ing sale plans for Carolina Power & 
Light and Birmingham Electric, two 
common stock issues which National 
Power & Light had earlier planned to 
distribute to its own stockholders. Com- 
monwealth & Southern (as described 
elsewhere) may decide to sell the com- 
mon stock of Southern Indiana Gas & 
Electric, though the issue will probably 
be-distributed to its own stockholders in 
the modified recapitalization plan. 


® 
An‘Index of Confidence 


HE Business Bulletin, issued month- 
ly by the Cleveland Trust Company 
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(General Leonard Ayres) has long been 
noted for its interesting theories and 
charts on business. The accompanying 
chart, which we reproduce from the Feb- 
ruary 15th bulletin, is based on the 
theory that when investors are optimistic 
regarding the general business outlook, 
they are willing to pay much higher 
prices for junior bonds as compared 
with AAA issues. The “Index of Confi- 
dence” was thus derived by the ingenious 
method of dividing the yield of 30 AAA 
corporate bond issues by the yield of 30 
BAA issues, 
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Engineers Public Service Seeks 


To Repurchase Preferred Stock 


NGINEERS Pustic SERVICE on Sep- 

tember 17, 1943, asked for tenders 
of its preferred stocks to be exchanged 
for common stock of El Paso Natural 
Gas Company, in accord with a plan ap- 
proved by the SEC. On October 7th, the 
time limit for the exchange was post- 
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poned to November 4th. Apparently the 
company did not succeed in its object 
and it is now arranging to sell its hold. 
ings of El Paso Natural Gas by competi- 
tive bidding. With the proceeds of se. 
curity and property sales and other cash 
on hand, the company now seeks SEC 
authority to use $4,000,000 for the re. 
purchase of its own preferred stocks at a 
price not to exceed 100 and accrued 
dividends. The preferred stocks have 
been strong recently, the $6 preferred 
reaching 100, the $5.50 99, and the $5 
983. 

The advance was aided by a report in 
The Wall Street Journal that dividends 
on the preferred stocks are now tax ex- 
empt (due to the loss of $33,000,000 sus- 
tained by the company in the sale of its 
Puget Sound stock). 

About a year ago the SEC refused per- 
mission to the company to acquire up to 
35,000 shares of preferred stock with 
part of the proceeds of the sale of West- 
ern Public Service Company. At that 
time the commission held that where a 
company under “death sentence” pro- 
ceedings proposes to use sales proceeds 
to acquire preferred stocks, it could not 
find that such requisitions would con- 
form to the “fair and equitable” stand- 
ard of the Holding Company Act. The 
commission suggested further invest- 
ment for the purpose of simplifying 
structures and eliminating some senior 
securities of several subsidiaries, in 
order to strengthen their “financial in- 
tegrity.” 

More recently the SEC appears to 
have modified its general views some- 
what, and has more freely given permis- 
sion to Electric Bond and Share and 
other companies to repurchase senior 
securities. Engineers therefore is ready 
to “try again.” 

Since, under the present plan of ac- 
quisition of Virginia Public Service Com- 
pany from the Associated Gas system, 
some $5,000,000 cash would be invested 
in the merged Virginia companies, this 
(together with the fact that Puget Sound 
had been disposed of ) may help to sat- 
isfy the previous SEC reservations. 
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INTERIM EARNINGS REPORTS 


End of 
Period 


12-month Period 


3-month Peri 
Last Prev. Inc. % ys. 


Last = Prev. Ine, 


$77 Da 


Electric-gas Holding Companies 
American Gas & Elec. Consol. ........ Dec. 


1%$ . 


American Power & Lt. (pfd.) Consol. N 
American Water Works Consol. ...... 
Parent Co. 
Columbia G. & E. Consol. ........00- 
Com. & Southern (pfd.) Consol. ...... 
Elec. Bond & Share (pfd.) Parent Co. S 
Elec. Pr. & Lt. (Ist pfd.) Consol. .... N 
Eng. Pub. Service Consol. ............ 
Federal Lt. & Trac. Consol. .......... 
L. 1. Lighting (pfd.) Parent Co. .... 
Middle West Corp. Consol. .......... 
Parent Co. 
Note Pr. & Ut Contel.$. vciiccccci ccs vos N 
Niagara Hudson Power Consol. ...... 
North American Co. Consol. ......... 
Parent Co. 
Nor. States Pr. (Del.) (pfd.) Consol. 
Ogden Corp. Parent Co. ......scceees ! 
Public Ser. Corp. of N. J. Consol. .... 
Std. Gas & Elec. (pr. pfd.) Consol. ... 
United Gas Improvement Parent Co. .. 
United Lt & Rys: Consol. .. 00505000 


$2.23 
8.94 49 
D39 


1.83 1.45 26 
3.99(c) 5.14(c) D23 
93(d) 81(d) 15 
.36(d) .26(d) 39 
91 69 32 
30 43 D30 
1.75 1.81 D3 
1.20 148 D19 
6.38 6.60 D3 
09(a) .03(a) 200 
1.10 122 D0 
12.35 10.38 19 


$GB eects 
1.70(b) ... 


57 
2.39 


2.42 
39 
35 
24 
43 
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Electric-gas Operating Companies 
Boston Edison 
Commonwealth Edison Consol. ....... 
Conn. Lt. & Power 
Cons. Edison N. Y. 


ANd 


ARNHBSSRORVAS 


Parent Co. 
Cons. Gas of Balto. Consol. ........+- 
Delaware Power & Light 
Detroit Edison Consol. ......cccccce0s Dec. 
Houston Lighting & Power 
Idaho Power = 
Indianapolis P. & L. Consol. .......... Sept. 
Pacific Gas & Elec. Consol. .......... Sept. 
RE TURUACIOTIIIAS EAE Foie .c 605.60 ols eb o'ee's. Sept. Ras SEC 
Public Service of Indiana Nov. 33 Ne +» Bent, A 
Public Service of Colorado Aug. A ‘ a Tot, | 
San Diego Gas & Elec, ........20e000. Nov. bid 
Southern California Edison resi 


Gas Companies f th 
inert) & rat. Consol, 635s cakes Sept. kes 
Brooklyn Union Gas 
Consolidated Natural Gas 
El Paso Natural Gas Consol. 

Lone Star Gas Consol. 

Oklahoma Natural Gas : 

Pacihe Lighting Consol. 6 oi.5:.30s0s0s Dec. ; 2 Zs 
Peoples Gas Lt. & Coke Consol. ...... Sept. ; 5. .98 
Southern Natural Gas Consol. ........ Sept. “a 


Nee ue ae eed 


Wh omOWowvo? 


Na 


1.14 Di4 

United Gas Corp. (1st pfd.) Consol. .. Nov. 4.45 D4 

Washington Gas Light pete 
Telephone and Telegraph Companies 

American Tel. & Tel. Consol. ........ Dec. 

Parent Co. Dec. 

General Telephone Consol. ........... Sept. 

‘ 


D—Deficit or decrease. E—Estimated. (a) Six months. (b) Assuming dissolution plan of United Ligh 
& Power is consummated. (c) After income appropriations for amortization. (d) Nine months. 
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2.40 2.29 
2.29 202 14 












NuTTING into effect the organizational 
changes in the American Gas Asso- 
tion recently voted by the association’s 
embership, the executive board, at a 
eting in Cleveland on February 16th, 
proved detailed plans for setting up a 
ural gas department and a manufac- 
wed gas department. These plans call 
pr extensive changes in the association’s 
fucture and for reorganization of var- 
us committees. Their purpose is to in- 
ease the usefulness of the association 
all its members and enlarge its oppor- 
nity to be of service to the industry. 

As now constituted, the constitution 
ovides for a natural gas department 
pda manufactured gas department, each 
ith a vice president of the association as 
hairman. The vice presidents will serve 
s ex-officio members of the finance and 
pitrol committee. J. French Robinson, 
ie president of the association and 
resident of the East Ohio Gas Com- 
any, is chairman of the new natural gas 
partment, succeeding the natural 
as section of which R. E. Wertz, presi- 
ent, Amarillo Gas Company, was chair- 
man. George S. Hawley, president, the 
iidgeport Gas Light Company, and past 
mesident of the association, is chairman 
if the manufactured gas department. 


































N accordance with the plan approved 

by the executive board, the natural 
as department will be headed by a man- 
king committee with Mr. Robinson, in 
ls capacity of vice president and chair- 
man of the department, acting as chair- 
man. There will also be an advisory 
fommittee, a nominating committee, and 
hdirector of the department. The direc- 
or of the department will be a full-time 
tn ployee of the association and will have 
he additional post of assistant managing 
lirector. 















What Others Think 


AGA Revises Internal 
Organization 


Five main departmental committees 
have been established as follows: (1) 
production and storage, (2) transmis- 
sion, (3) accounting, (4) large-volume 
sales, and (5) technical and research. 

The production and storage committee 
will handle matters relating to the pro- 
ducing of gas from wells, its storage, and 
all related problems. It replaces the 
former “production committee” and rec- 
ognizes the increasing importance and 
development of underground storage of 
natural gas. 

Transportation of large volumes of 
natural gas from regions of abundant 
supply to markets often far removed, re- 
sulting in the construction of large diam- 
eter steel pipe lines operating at high 
pressure, makes the work of the trans- 
mission committee of far-reaching im- 
portance. The design, construction, and 
operation of such lines call for an engi- 
neering knowledge of materials and 
methods of the highest order. 

An accounting committee was set up 
because certain operations in the natural 
gas business are peculiar to it. Depletion 
and underground storage are examples. 

In organizing a committee on large- 
volume sales it was recognized that in- 
dustrial gas sales in very large volumes 
generally constitute a much larger per- 
centage of a natural gas company’s total 
sales than they do of a manufactured gas 
company’s. It was also felt that they take 
in classes of business not usually covered 
specifically in the industrial and commer- 
cial gas section. 

The technical and research committee 
continues the functions of the former 
“main technical and research committee.” 
It will initiate and conduct research on 
production, storage, and transmission 
and provide standards and methods for 
the qualitative and quantitative deter- 
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mination of gas components and prod- 
ucts. It will also build up technical 
knowledge of the business through the 
medium of publications, fellowships at 
technical schools, etc. 


HE reorganization also involved the 

transfer of a number of commit- 
tees. The Wrinkle and Wrinkle award 
committees have been made general com- 
mittees of the association as has the com- 
mittee on vocational education. The resi- 
dential sales committee becomes a sub- 
committee in the residential gas section 
and the industrial and commercial sales 
committee is transferred to the industrial 
and commercial gas section. The acci- 
dent prevention subcommittee is now a 
part of the general accident prevention 
committee with representation from the 
production and storage, transmission, 
and technical and research committees. 

As in the past the natural gas depart- 
ment will hold a meeting in the spring 
of each year and its annual meeting at 
the same time and place as the annual 
meeting of the association. The supply 
men’s fund and the related fellowships 
will be continued as formerly, and the 
department will maintain its policy of co- 
6peration with state and regional asso- 
ciations and with the measurement short 
courses at Norman, Oklahoma, and Mor- 
gantown, West Virginia. 

The new organization plan calls for 
more publicity regarding the advantages 
of membership and greater participation 
by the natural gas department in all ac- 
tivities of the five sections. 


6 Bias report of Chairman Hawley for 
the manufactured gas department as 
approved by the board called attention 
to the report of the special committee on 
organizational changes which concluded 
“that few, if any, changes in organiza- 
tions or functions will be required to 
bring them into conformity with the pro- 
posed association reorganization plan. In 


the case of the technical section 
changes will be necessary.” 

The report continues: 

_ With this in mind the officers of the tec 
nical section at the direction of the exeq 
tive board continued with its regular orgay 
ization procedure, completed its committes 
for 1943-44, and approved the activities pro 
posed by the several committee chairma 
subject to possible rearrangement of some q 
the sectional committee personnel and th 
departmental affiliations of some of the com 


a managing committee for the manufactured 
gas department. 

The members of this committee should he 
representative men selected from manufac 
tured gas companies, qualified and exper- 
enced in various phases of the industrys 
problems. Care should also be taken to avoid 
over-representation of individuals or com- 
pany representatives on the association's sev- 
eral committees of this department, although 
it may be desirable to see that each of the 
sections is represented in an appropriate 
manner. 


Closely following the procedure here- 
tofore: announced, Chairman Hawley’ 
report announced as part of the setupa 
vice president and chairman of the mar- 
aging committee, an advisory committee 
composed of past chairmen, and activi- 
ties of the gas production committee and 
of the gas-conditioning committee. Spe- 
cial attention was called to the substantial 
interest of the manufactured gas depart- 
ment in the membership and activities of 
many sectional committees including 
those of residential gas, industrial-com- 
mercial gas, technical and accounting sec- 
tions ; also in such general committees as 
publicity and advertising, rates, postwar 
planning, personnel practices, accident 
prevention, and research. 

Finally it is provided that the manag- 
ing committee may at any time appoint 
additional committees on manufactured 
gas problems. All activities are subject 
to the jurisdiction of the executive board. 
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WHAT OTHERS THINK 


A Suggestion for Simplified, Informal Regulation 


MERICAN users of electricity may get 
better value and service, and in- 
vestors in utilities better protection and 
returns, if electric rates are set by open 
and frank negotiation between company 
management and regulatory commis- 
sons, rather than the long and compli- 
cated “rate case” process. 

This is one of the central suggestions 
of the power committee of The Twentieth 
Century Fund in the summary report, 
“The Power Industry and the Public In- 
terest,’ previously reviewed in this de- 
partment. The committee includes execu- 
tives of utility companies, believers in 
public ownership, and officials of regula- 
tory bodies. 

Other suggestions discussed by the 
committee are : that the functions of gen- 
erating electric power and selling it at 
wholesale ought to be separated from dis- 
tributing power at retail ; that joint Fed- 
eral-state regulatory bodies be set up on 
aregional basis; and that the Securities 
and Exchange Commission should issue 
aplain statement that in carrying out the 
“death sentence” against holding com- 
panies it does not intend so to act as to 
destroy or seriously impair such value as 
remains to holding company investors. 

The chairman of the power committee, 
which was appointed by the trustees of 
the Fund to supervise a survey of the 
power industry and to draw up a pro- 
gram of action based on the factual find- 
ings, is J. Henry Scattergood, a director 
of the Philadelphia Transportation Com- 
pany and other companies, and formerly 
member of the public service commission 
of Pennsylvania. The other committee 
members who signed the report are: 

James C, Bonbright, professor of finance, 
Columbia University, and trustee and 
chairman, New York State Power Au- 
thority; Larue Brown, counsel to mu- 
nicipalities in rate cases and to the Massa- 
chusetts Department of Public Utilities, 
and formerly Assistant Attorney General 
of the United States ; and Samuel Fergu- 
son, chairman and president of the Hart- 
ford Electric Light Company ; Murray 


D. Lincoln, executive secretary, Ohio 
Farm Bureau Federation, and president, 
Codperative League of America; and 
Paul A. Schoellkopf, president, Niagara 
Falls Power Company, and chairman of 
the board, Niagara Hudson Power Cor- 
poration. 


HE committee says that “without at- 

tempting to express a considered 
judgment upon the long-standing con- 
troversy as to the relative efficiency of 
publicly and privately operated utilities, 
the research report tends at least to show 
that the latter have no such demonstrated 
margin of superiority as to be conclu- 
sive.” The committee foresees the con- 
tinued extension of both public and pri- 
vate ownership and says: 

If, then, the privately owned utilities, re- 
grouped as may be required, are to continue 
side by side with the governmental projects, 
there must be devised: (1) a workable sys- 
tem of regulation of private effort which 
will insure its continuance by safeguarding 
the public interest, both investing and con- 
suming, without improperly limiting initia- 
tive and discretion on the part of respon- 
sible management; (2) a proper codrdina- 
tion of private and direct governmental 
effort in the production and distribution of 
electrical energy to the end of an efficient 
national system. 


In exploring how these objectives 
might be reached, the committee dis- 
cusses at some length the extensive com- 
plications of bringing “rate cases” in the 
courts and attempting to settle such mat- 
ters as “value” and “fair return.” Large- 
ly because of these difficulties the com- 
mittee finds that “in the great majority 
of cases rates are reduced or, it may be, 
raised as a result of informal friendly 
negotiations between the commission rep- 
resenting the consumers and the com- 
pany management. 

“The fact that this is the case indicates, 
however, that there is something funda- 
mentally wrong with a system in which 
matters of such public moment are han- 
dled by private bodies in informal, and 
nearly always secret, conference with in- 
terested executives. ... It is very strongly 
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suggestive that the principles followed in 
the ‘conference’ method are probably the 
methods that ought to be followed frank- 
ly and openly in this whole matter of rate 
regulation—or at least that something 
ought to be substituted for what has been 
done.” 

In suggesting how such conferences 
might be held, the committee stresses the 
value of “full publicity and opportunity 
to be heard by the consumers or com- 
munities affected. . .. The public has no 
right to rates which deny to investors a 
reasonable return for the use of their 
capital... . But the public has a right to 
receive service at a price which pays no 
undue rewards either to management or 
to capital. And it has a right to have its 
interest protected in the simplest, cheap- 
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est, and most intelligent way that the 
situation permits.” 

One suggestion offered by the commit- 
tee is to simplify problems of the opera- 
tion and regulation of utilities by making 
a structural division of the industry. The 
committee says that “in many, perhaps in 
most, major divisions of business activity 
the functions of production and distribu- 
tion are separated. In this field they are 
usually combined. The operating com- 
pany generates, transmits, and distrib- 
utes the energy to the smallest outlet. The 
reason is in part historical, and the fact 
that the industry is in such great measure 
so completely organized in this manner 
obviously makes any radical alteration 
bristle with financial, legal, and other dif- 
ficulties which discourage even the 
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tion with various war-time activities. 
In commenting how the Securities and 
Exchange Commission might carry out 
the “death sentence” clause of the Hold- 
ing Company Act, the committee says, 
“the commission. . .has pointed out in re- 
cent decisions . . . that it ‘can at the appro- 
priate time give consideration’ to an ap- 
plication for the allowance of a second 
year after that prescribed for compli- 
ance with a divestment order, and even 
after that ‘can consider these circum- 
stances’ in determining when to go to 
court to compel compliance with its 
order.” The committee continued: 


ought of change. That the combination 
f functions is not inevitable, however, 

shown by the fact that an increasing 
‘umber of distribution systems, usually 
municipally owned, are already divorced 
trom the generating unit. 


x further analysis of the regulation of 
utilities, the committee says, “the sug- 
estion has been made that regulation be 
ganized, as the industry itself seems 
ely to be organized, upon a regional 
sis; and that regulation be committed 
io regional authorities representing the 
ate and Federal governments, with the 


gstablishment of an over-all policy-mak- 
ing and supervisory body which would 
be relieved of the detail of direct regu- 
lation. . . . 

“Without going into the intricate 
question of how far the Federal power 
can be extended under the commerce 
dause to matters, say of local distribu- 
tion, which would seem of primary state 
concern, it is conceivable that the regional 
organization might be a Federal organi- 
zation with designation of representa- 
tives of the state commissions as Federal 
oficers—a procedure for which prece- 


It does not seem overcritical to this com- 
mittee to remark that this is a very cautious 
way of putting it. Apparently, the commis- 
sion means to imply that it is not its inten- 
tion so to act as to destroy or seriously im- 
pair such value as remains to holding com- 
pany investors; but, if so, it is hard to see 
why it does not come right out and say so. 
The commission should no doubt reserve to 
itself its authority to determine upon the 
facts of each case whether conditions do 
make compliance with a divestment order 
economically unwise; but a straightforward 
public reassurance of the kind implied in the 
commission’s recent pronouncements would, 
in the opinion of this committee, be of sub- 


dent seems to be in the making in connec- _stantial public benefit. 





Senate REA Investigation 


All four members of the committee 
present — Senators Ellison D. Smith 
(Democrat, South Carolina), chairman; 
Henrik Shipstead (Republican, Min- 
nesota); Guy M. Gillette (Democrat, 
Iowa) ; George D. Aiken (Republican, 
Vermont )—expressed indignation at the 
attitude of the President’s representative 
toward Senate investigating committee. 

Senator Smith said: “The doctrine 
propounded by Daniels is the most 
dangerous ever uttered in the history of 
our government—that the executive can 
kill a legislative investigation.” 

Senator Aiken said: “The issue of 
Mr. Daniels’ refusal to testify boils right 
down to the issue involved in the tax 
revolt; namely, is the legislative branch 
a coordinate branch of this government, 
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ONATHAN W. DANIELS, executive as- 
J sistant to President Roosevelt, has 
agreed to answer questions put by 
Senate Agriculture subcommittee in- 
vestigating REA. When he refused to 
give the subcommittee information re- 
cently, contempt proceedings were be- 


gun. 

On the ground that he deemed it “not 
in the public interest” to answer any 
questions which would lead to a discus- 
sion of his “confidential relationship” 
with the President, the son of World 
War I Secretary of the Navy, Josephus 
Daniels, declined to say whether he had 
asked Harry Slattery to resign as REA 
Administrator. Slattery had testified that 
Daniels had requested him to resign three 
times and that each time he had refused. 
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to be respected as such, or is it to become 
a cipher? The sooner we decide this, the 
better.” 

During the course of the questioning, 
Senators Gillette and Shipstead repeated- 
ly expressed their resentment at Daniels’ 
attitude. Gillette read the resolution au- 
thorizing the investigation and said: “We 
are trying to develop the facts. The 
record shows you attempted to subvert 
and prevent further action by this com- 
mittee by asking Slattery to resign. Do 
you want the record to stand unchal- 
lenged?” Daniels refused to answer. 
His attention had been called to Federal 
statutes which provide severe penalties 
for failure of witnesses to answer ques- 
tions to a congressional investigation. 

Daniels was represented at the hearing 
by Ugo Carusi, executive assistant to 
the Attorney General. The subcom- 
mittee had recommended to the full 
Agriculture Committee that it ask that 
Daniels be called to show cause why he 
should not be cited for contempt before 
the Senate instead of before the courts 
through the Attorney General. 





ie was the so-called “stop, look, and lis- 
ten” letter from Administrator Harry 
Slattery of REA to all of the codperatives 
in April, 1943, which prompted leaders of 
the National Rural Electric Codperative 
Association (NRECA) to start a “cat- 
thrashing” drive against Slattery in a fu- 
tile attempt to bring about his removal. 
This was revealed at one of the recent 
hearings before the Senate Agriculture 
subcommittee investigating activities 
within REA—political and otherwise. 
The “stop, look, and listen” letter was a 
warning to local co-ops to move cau- 
tiously before obligating themselves 
financially in the proposed organization 
of two mutual insurance companies by 
NRECA to handle all forms of insurance 
(casualty and life) for protection of the 
property of the co-ops, the individual 
members, their families, friends, and 
neighbors. The plan—as promulgated by 
the board of directors of NRECA at the 
instigation of Steve Tate of Georgia, 
president, and Clyde Ellis, former Con- 


gressman from Arkansas, executive may 
ager—would have been financed by mem 
bership funds and surplus funds in the 
treasuries of the local co-ops. NREC; 
would have paid 3 per cent interest on th 
loans from the co-ops. It was hoped tg 
raise $1,000,000 to capitalize the insy;. 
ance companies by this method. 
Slattery expressed himself as in favor 
of mutual insurance companies, but he 
said he was strongly opposed to the use 
of co-op funds to finance them. He said 
that when the insurance plan was first 
broached to him, no mention was made 
that it was intended to borrow funds 


ruled that such use of the co-op funds 
probably would be illegal. 


LATTERY was allegedly warned in a 
telephone conversation with Tate 
five days after he (Slattery) had written 
his “stop, look, and listen” letter of the 
cat thrashing that would be administered 
to him. The telephone conversation was 
introduced into the record from steno- 
graphic notes taken by Slattery’s secre- 
tary in St. Louis. Slattery explained that 
in the South “cat thrashing” means for- 
cibly ejecting a cat from a house where- 
in the cat has done something wrong. 
Shortly thereafter, Tate, Ellis, and 
Avery C. Moore, employed by NRECA 
to handle the proposed insurance com- 
panies, addressed a letter to President 
Roosevelt in which they charged that 
Slattery was incompetent, untruthful, and 
that he had administered a “stab in the 
back” to NRECA because he had re 
versed his position with respect to for- 
mation of the insurance companies after 
he had promised his support. The letter 
to the President intimated there were too 
many pensioners on Slattery’s staff, that 
Slattery was overbearing, that his atti- 
tude had caused some of his best men 
to leave, including Robert B. Craig, for- 
mer deputy administrator. The writers 
said they were convinced that Slattery 
must go and quickly, otherwise REA 
would be faced with a congressional in- 
vestigation and a scandal. 
Slattery testified that on four occa 
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sions following the opening of the fight 
against him by NRECA officials he had 
been requested to resign—once by Sec- 
retary Wickard of the Department of 
Agriculture, under which REA operates, 
and three times by Jonathan Daniels, 
presidential aid. Daniels last requested 
him to resign, he testified, the middle of 
February, while the hearings were under 
way. 


HE record is replete with inferences 

that politics had played its part with- 
in the REA, despite the strict prohibition 
in the statute. During the course of the 
hearings, the subcommittee heard testi- 
mony indicating that William J. Neal, 
deputy administrator, was given the ap- 
pointment last summer partly, at least, be- 
cause he was a prominent New Hamp- 
shire Democrat who had been defeated 
inhis race for governor and was a strong 
New Deal supporter. Neal was appointed 
by Wickard to exercise coordinating au- 
thority with Slattery. Until after the 
hearings were well under way, Neal ex- 
ercised virtually full authority over REA, 
under the direction of Wickard, with 
Slattery being by-passed. Recently, how- 
ever, there has been indication that Wick- 
ard recognizes that Slattery cannot be 
removed, that he will not resign, and as 
a result more consideration is being given 
to his authority. 

Secretary Wickard, in his testimony 
before the subcommittee, repeatedly ‘re- 
fused to discuss REA problems, on the 
contention that they were not in the pub- 
lic interest. He side-stepped references 
by Counsel Carroll L. Beedy to the orig- 
inal REA Act and the Reorganization 
Act of 1939, which transferred REA 
to Agriculture. Under both of these acts 
it is clear, Beedy said, the REA can be 
administered only by the administrator. 

During examination of Carl Hamilton, 
assistant to Wickard, a letter from ex- 
Senator Norris to President Roosevelt 
was introduced. Norris urged the Presi- 
dent not to transfer REA to the Depart- 
ment of Agriculture, declaring that great 
damage would result. Hamilton was un- 
able to satisfactorily explain his intro- 
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duction of Deputy Neal to staff mem- 
bers in St. Louis. He said that he did 
not remember saying that Neal was a 
good Democrat, a strong friend of the 
New Deal, and that it would do no harm 
to have him in REA. 

Both Wickard and Hamilton had dif- 
ficulty in attempting to justify the trans- 
fer of REA to Agriculture under the re- 
organization. Wickard, however, said 
that he believed REA should be in the 
Department of Agriculture because its 
purpose was not solely the furnishing 
of central station power to rural areas, 
but it also had economic and social ob- 
ligations to the farmers which the De- 
partment of Agriculture is well equipped 
to fulfill. 


(y= witnesses to be called by the 
committee are likely to be Eugene 
Casey and James Barnes, also White 
House aids. Casey specifically was ac- 
cused by Slattery of having made a po- 
litical speech at the NRECA convention 
in St. Louis last January. Barnes also 
is said to have used REA meetings as 
political sounding boards on occasions. 
Asked specifically whether he thought 
NRECA could be kept out of politics, 
Slattery said that in the light of what has 
happened, he did not think so. He indi- 
cated, however, that he favored the or- 
ganization of the national association in 
the beginning because he felt it would be 
of advantage to the co-ops to have a na- 
tional group representing them in their 
legislative contests with the private utili- 
ties. It was brought out that he even rec- 
ommended the appointment of Ellis as 
executive manager of NRECA. He indi- 
cated that after the organization was well 
on the way and the insurance plans were 
proposed, there was evidence it was de- 
signed to become a “racket” without any 
particular benefit to the local co-ops. 
While it was considerably beside the 
point so far as the REA investigation 
was concerned, a letter was introduced 
into the record written by Casey to a St. 
Louis newspaperman last summer, in 
which Casey said he felt the Democrats 
faced “potential defeat” in the next elec- 
tion. Slattery obtained the letter from 
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“WE'LL HAVE TO GET GRANDPA SOME NEW GLASSES. THAT’S THE TENTH 
TIME HE’S MADE THAT MISTAKE!” 


the newspaperman at the request of the 
late Marvin McIntyre, secretary to 
Roosevelt. Slattery said there was no 
love lost between McIntyre and Casey 
and that he had heard McIntyre refer to 
Casey as “little Mr, Casey.” In the letter 
Casey said “I have tried in my feeble 
and humble way but must admit that 
while I have crusaded and preached the 
gospel of potential defeat for over a year 
. -. nothing has come of it.” 


TU’ is generally believed that when the 
subcommittee concludes its investiga- 
tion, it will recommend to the Congress 
that it return REA to its status as an in- 
dependent agency. Revelations at the 
hearing, particularly those of a political 
nature and those revolving around ef- 
forts of certain administration officials to 
bring about Slattery’s ouster, are likely 
to take on new significance in the face of 
the crisis between Congress and the 
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President. Congress is quite likely to use 
REA as a means of further asserting its 
independence and its determination not 


to submit to what it feels are the dicta- 
torial policies of the executive branch. 
—C.A.E. 





Tax-free Publicly Owned Utilities 


VER since public ownership of utili- 

ties began to play an important part 
in the life of the American people, there 
have been heated arguments pro and con 
regarding whether such publicly owned 
utilities should be taxed on the same basis 
as private utilities. G. C. Neff, president 
of the Wisconsin Power & Light Com- 
pany, presents some strong arguments 
in favor of taxing publicly owned utilities 
inan article in the January issue of 
Industrial News Review. Said Mr. Neff : 


There is no logical reason why govern- 
ment-owned business competing with private 
business either directly or indirectly should 
be tax exempt. All business ventures in the 
same field should be taxed on the same basis, 
regardless of ownership. 

The old argument that there is no point in 
taxing a government business because it is 
just like taking money from one pocket and 
putting it into another falls down when the 
government business sells a product or serv- 
ice to the public in the same way that private 
business sells these things to the public. 
Through the heavy taxation of corporations 
the government has made tax collectors out 
of these corporations. A considerable por- 
tion of the sale price of products or service 
sold is collected from the purchaser for the 
payment of taxes. In the case of the electric 
utility industry, 25 cents out of every dollar 
collected is for the purpose of paying taxes, 
and a major portion of this tax money goes 
to the Federal government. 


Mr. Neff pointed out that under pres- 
ent law the customer of a Federal, state, 
or municipally owned electric utility 
pays nothing for Federal taxes in his 
electric bill. Meanwhile, the Federal gov- 
ernment has forced privately owned 
companies to collect Federal taxes from 
their customers. He explained that the 
type of customers served by both groups 
is the same, the kind of property used 
to furnish the service is similar, and both 
should be treated the same on the ques- 
tion of taxation. He added: 


If government-owned electric utilities paid 
all taxes on the same basis as privately 
owned electric utilities do, then all customers 
receiving electric service in this country 
would contribute to the support of the war 
through taxes included in the electric bill on 
the same basis, and the Federal government 
would receive millions of dollars of addi- 
tional revenue, which would be paid by the 
customers of government-owned utilities. It 
is not a question of taking money out of one 
pocket and putting it into another. It is new 
money in the Federal Treasury. 

This same line of reasoning applies to 
every case where the government goes into 
any business and sells a product or a service 
to individual customers. There isn’t any rea- 
son why the charge for that service should 
not include a charge for Federal taxes in 
exactly the same way that it is necessary for 
a privately owned business to make such a 
charge. 


XPLAINING that the Federal govern- 
ment has placed an excise sales tax 
of 3 per cent on all energy sales to cer- 
tain classes of customers, such as resi- 
dential, commercial, and rural, Mr. Neff 
reémphasized that the Federal govern- 
ment has exempted from this excise sales 
tax the customers of all government- 
owned electric utilities. Charging that 
this is discrimination, he said that about 
85 per cent of the citizens of this coun- 
try pay this excise sales tax, whereas the 
15 per cent served by the government- 
owned utilities do not pay it. He said mil- 
lions of dollars in additional tax revenues 
would accrue to the government if this 
15 per cent were treated the same as the 
85 per cent. 

Mr. Neff called attention to the Brit- 
ish government’s method of raising tax 
money to pay for its war effort and 
quoted a prominent British electrical en- 
gineer as follows: “The publicly owned 
utilities bear taxation for state purposes 
and rating for local government pur- 
poses exactly as if in the hands of pri- 
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vate enterprise.” Continuing, he said: 


In other words, the government-owned 
electric utilities in England pay what cor- 
responds to our Federal income taxes on ex- 
actly the same basis as do the privately owned 
utilities of that country. I do not know how 
England treats the taxation of other govern- 
ment-owned corporations, but if the electric 
utility corporations owned by the govern- 
ment are taxed on the same basis as pri- 
vately owned corporations, then it is rea- 
sonable to assume that all government-owned 
business that competes with private business 
is taxed on the same basis as private business. 


Mr. Neff warned that unless the policy 
of exempting government-owned busi- 
nesses from taxation was changed, the 
United States Treasury would suffer in- 
creasing losses in revenue, if more and 
more businesses are taken over by the 
government. He said that the question 
of taxing these tax-free government- 
owned businesses is not only one of get- 
ting additional money into the Treasury 
but is also one of preserving the income 
that is now paid to the Treasury. Declar- 
ing that taxes are going to be heavy and 
burdensome for at least a generation, he 
said it seems that those responsible for 
financing the government must give seri- 
ous recognition to taxing of this con- 
stantly increasing government - owned 
business. 


HILE recognizing the need for 
heavy taxes, Mr. Neff said that 
some of the leading tax experts believe 
that the free enterprise system which 
fosters privately owned business is in 
danger of passing out of the picture be- 
cause of excessive taxation. He said it is 
important that the taxes on companies 
be held down to a level where they can 
continue to finance and operate their 
business. He added that the present pic- 
ture of business corporations in this 
country is not too bright because of the 
heavy taxes they are required to pay, 
and that the picture is being made even 
much darker by the ever-increasing 
threat of tax-free competition of gov- 
ernment-owned plants — Federal, state, 
and municipal. 
As an indication of the possibilities of 
converting government-owned war 
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plants to peace operation under govern. 
ment ownership, Mr. Neff quoted Secre- 
tary of Commerce Jesse Jones as saying 
that the Federal government's invest. 
ment in plants and facilities is $2,500. 
000,000 in the electric utility field, $1,- 
000,000,000 in the steel industry, $750. 
000,000 in the aluminum business, $500,- 
000,000 in the manufacture of magne- 
sium, $666,000,000 in the rubber indus- 
try, almost half of the total machine tool 
industry, $2,700,000,000 in the aircraft 
business, $500,000,000 in the gasoline 
industry, as well as other large invest- 
ments. He said: 


Under our present laws these government- 
owned activities are tax free, and no one is 
advocating the taxing of these properties as 
long as they are devoted almost entirely to 
the manufacture of war materials and sup- 
plies. However, they are not limiting them- 
selves to that field. For example, the $2,500,- 
000,000 government-owned electric utility 
venture now Carries on exactly the same kind 
of business as does the privately owned util- 
ity industry. Yet this government-owned 
utility industry is not paying one cent of Fed- 
eral taxes for the support of the war. These 
tax-exempt properties constitute a threat to 
the free enterprise system. 


M*; NeFF expressed the belief that 
if the government had not built 
Muscle Shoals to make fertilizer and 
chemicals during the last World War, it 
is doubtful if TVA, as it exists today, 
would ever have been developed at a cost 
of $1,000,000,000 to the government, He 
said the same thing that happened at 
Muscle Shoals could happen in the steel 
industry, the rubber industry, the air- 
craft industry, etc. He added that it is 
important that something be done now 
to make sure that when these govern- 
ment-owned properties quit making sup- 
plies for the Army and Navy and enter 
the field of private business, they shall 
be made to pay taxes in exactly the same 
manner as the privately owned compa- 
nies in the same fields. He warned the 
supporters of the free enterprise system 
that if they allow government to take over 
businesses and operate them tax free, 
private business will be ruined. 


—C. A. E. 
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The March of 
Events 


ODT Urges Groups Avoid 
Conventions 


osePH _B. EASTMAN, directcr of the Office 
of Defense Transportation, called on trade 
and other organizations recently to abandon 
plans for any conventions or trade shows un- 
less their officers “are thoroughly convinced 
that the meetings will help to.shorten the war.” 

The failure of some groups to heed his pre- 
vious apeals to the same end, he said, had 
led other groups to abandon earlier pledges not 
to hold such meetings, thus placing on the 
country’s transportation systems burdens 
which adversely affected the war program. 

He added that the ODT could not forbid 
the holding of such gatherings, because this 
would violate constitutional guaranties of 
freedom of assembly, but he held it his duty 
todo all in his power to discourage them. 

Mr. Eastman said that the months ahead 
would be “a very critical time for transporta- 
tion in this country,” and added that organ- 
izations which had postponed their conven- 
tions un‘il after the war had made “a real 
contribution” to the winning of it. 


FPC Postpones Hearing 


Yen Federal Power Commission recently 
postponed to May 3rd the hearing pre- 
viously scheduled for February 9th in Minne- 
apolis, to determine reasonableness of rates 
charged by Montana-Dakota Utilities Com- 
pany. 

The commission granted the postponement 
on application of the company, which had re- 
quested a 120-day stay in the proceedings. 


Seeking to Consolidate Unions 


Pp Murray, president of the Congress of 
Industrial Organizations, was recently re- 
ported negotiating with the Brotherhood of 
Consolidated Edison Employees in New York 
and with independent unions of gas, light, 
heat, and power workers throughout the na- 
tion for the establishment of a new national 
union of 500,000 utility workers. 

It was understood that the new national 
union, which by its nature would cover one 
of the most important and strategic industries 
in the United States, was likely to be estab- 
lished in the very near future. 

One of the first objectives of and talking 
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points for the establishment of the new 
group, is the desire to lift the Little Steel 
formula so far as it applies to utility workers. 
That formula limits wage increases to 15 per 
cent over the level of January 1, 1941. Mr. 
Murray on behalf of his own union, the United 
Steel Workers of America and the Congress 
of Industrial Organizations, has announced 
his determination to change that formula. 


Power Secondary 


ENATOR McClellan, Democrat of Arkansas, 

told the House Flood Control Committee 
last: month that the proposed $11,000,000 
Blakely Mountain dam on the Ouachita river 
near Hot Springs, Arkansas, should be con- 
structed as a multiple-purpose dam, but prin- 
cipally for flood control. 

McClellan said the Federal Power Commis- 
sion has endorsed the dam’s construction only 
if and when there should be a market for 
power. The Senator, who was joined by 
Representatives Norrell and Harris of Ar- 
kansas in support of the project, declared he 
was interested in power generation for the 
area but that power was secondary to required 
flood control. 

McClellan recalled that the Arkansas 
Power & Light Company at one time had 
congressional authorization to build a dam 
but that the company’s license had expired. 

Army Engineers were reported still review- 
ing plans for the dam and the matter had not 
yet reached the Flood Control Committee for 
inclusion in an omnibus flood-control bill, but 
McClellan has stated that if authorization was 
not included in the bill he would attempt to 
have it inserted when the measure reaches the 
Senate. 

M. W. Greeson of Prescott, Arkansas, a 
member of the Arkansas Flood Control Com- 
mission, said recently that a brief asking im- 
mediate authorization of the dam was being 
prepared for submission to the House Flood 
Control Committee. If the dam is authorized, 
he said, an appropriation would be asked for 
postwar construction. 


Montreal Strike Ends 


30-hour strike of 4,000 tram and bus oper- 
ators ended February 19th and streetcars 
reappeared early the next morning. Service 
was soon normal on all lines in Montreal. 
The men returned to work after having 
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heard union leaders threaten to resign if they 
did not do so and after having learned that 
a Federal-Provincial inquiry would be held 
into the basic causes of their discontent. 

The strikers, members of the Canadian 
Brotherhood of Railway Employees, Canadian 
Congress of Labor, were assured also that, in 
future, they would not have to operate trams 


on which members of a rival American Fed. 
eration of Labor affiliate were working, It was 
the suspension of two CBRE members for re. 
fusal to take out cars with AFL men that 
started the walkout on February 18th. 

The men went back to work without having 
gained a closed shop for the CCL, a demand 
that they presented after the strike had begun, 


Arizona 


Governor Urges Probe 


Ogee that power rates in Arizona are 
exhorbitant and among the highest in 
the nation, Governor Sidney P. Osborn urged 
upon the second special session of the legisla- 
ture that it appropriate funds to pay for a 
Federal Power Commission survey. 

“T know it is a highly controversial subject,” 
the chief executive said in an extemporaneous 
message, “but it is one worthy of considera- 
tion.’ 

“T think our power rates are all out of pro- 
portion,” he continued. “Some say they are 
not. But let’s find out. Don’t let anyone tell 
you the Federal Power Commission isn’t 
capable of finding out. 

“Tf they are too high, we can do something 
about that. If they are reasonable, then we can 
forget the whole thing.” 

While on the subject of cheap power, the 
governor also asked the legislature to create 
a state power authority, declaring that Ari- 


zona cannot take advantage of the vast hydro- 
electric power available to it at Boulder dam 
without such an agency. He asserted this power 
might be lost to some of the neighboring 
states if the legislature does not act. 

Governor Osborn said that Arizona prob. 
ably has the greatest power resources in the 
nation, saying that some engineers are now 
inclined to believe that they are greater than 
those on the Columbia river. 


Utility Purchase Approved 


HE city of Tucson voted on February 25th 
in favor of acquiring the properties of the 
Tucson Gas, Electric Light & Power Com- 
pany, carrying the proposition by 1,127 to 
1,030, but a second election will be necessary 
to determine the voters’ sentiment in a pro- 
posed bond issue to finance the purchase. 
In an election October 29, 1943, Tucson's 
voters balloted against purchase of the utility, 
1,655 to 1,385, 


Arkansas 


Asset Inflation Hit 


eel transfers among affiliate utility 
companies at more than cost were assailed 
last month by Charles W. Smith, principal ac- 
counting expert of the Federal Power Com- 
mission, as “a fiction which should be eliini- 
nated.” 

Smith gave a deposition on accounting prac- 
tices to members of the Arkansas Utilities 
Commission, headed by Chairman A. B. Hill, 
who came to Washington, D. C:, to get Smith’s 
views in its rate investigation of the Arkansas 
Power & Light Company. 

FPC has a separate proceeding against the 
utility in which it is seeking to have $17,000,- 
000 in valuations stricken from the company’s 
accounts. The Federal and state commissions 
have had some differences on jurisdiction. 

In response to questioning by R. B. McCul- 
lough, attorney for the Arkansas commission, 
Smith, who is chief of the FPC’s bureau of 
accounts, finances, and rates, said profits on 
transfers of property by mutually owned con- 
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cerns “are only paper profits in the form of 
inflated assets.” 


Merger Approved 


HE state utilities commission recently 

granted permission to three Hot Springs 
utilities to merge into one corporation, the Hot 
Springs Street Railway Company. The utili- 
ties are under common ownership. 

The companies said the merger would aid 
in carrying out the commission’s recent order 
that Hot Springs Street Railway Company 
revamp its corporate structure to eliminate 
inflated securities. 

The Hot Springs Utilities Company owns 
all 25,000 shares of common stock of Citizens 
Electric Company and all outstanding capital 
stock of Hot Springs Street Railway Com- 
pany. Par value of both issues was listed as 


$500,000 


Citizens Electric Company has outstanding 
first mortgage bonds of $962,000 and Hot 
Springs Street Railway Company $633,000. 
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California 


Army Moves in 


fPAIR crews, singing “we're in the Army 

now,” went out to repair storm-damaged 
dectrical lines on February 23rd after the 
Army seized control of the $500,000,000 Los 
jngeles municipal water and power system 
nd ended a strike of 2,590 employees. 

Strikers were reported returning as rap- 
idly as they could, reach their stations to begin 
estimated six days and nights of work to 
rstore power service, first to 150 war plants 
forced to suspend production, and then to 
18,000 homes and other business establish- 


ts. ; 
"Colonel Rufus W. Putnam, Army district 


> 


engineer, moved into control of the depart- 
ment, largest municipal utility in the country, 
under authority of a presidéntial order. Presi- 
dent Roosevelt directed the War Department 
to take over operation of the system, advising 
that the strike had “unduly impeded” the war 
front. It was the first time the Army had been 
forced to seize a city-owned utility. 

The strike began February 14th in protest 
against action of the city water and power 
commissioners in slashing a requested $15-a- 
month wage increase to $5. Mayor Fletcher 
Bowron consistently refused to negotiate the 
wage dispute until the men returned to work 
and called for Army intervention when a 
deadlock developed. 


Colorado 


Changes By-laws to Buy Utility 


HE Empire Electric Association, Inc., a 
f fete sponsored rural electrification 
cooperative, has become the first REA organ- 
ation to comply with a new policy of the 
sate public utilities commission requiring 
grvice to nonmembers as a requisite to pur- 
chase of public utility properties. 
Chairman Sherman of the commission said 
the Empire codperative notified him it had 
changed its by-laws and policies to permit 


sale of energy to the public, instead of restrict- 
ing sale to members as heretofore. As a re- 
sult, Sherman said, the commission has issued 
a supplementary order allowing final transfer 
of properties of the Highland Utilities Com- 
pany in Montezuma county to the Empire 
Association. 

The Holy Cress Electric Association, Inc., 
another REA group, also was told to amend 
its by-laws and serve nonmembers and mem- 
bers alike before it could purchase public 
utility property in Eagle county. 


District of Columbia 


Fare Cut Again Urged 


HARGING the District of Columbia Public 

Utilities Commission with “arbitrary and 
illegal” conduct, the Maryland and District 
and the Washington Industrial Union councils 
of the CIO last month renewed their demand 
for immediate hearings on the proposed re- 
duction of local streetcar fares to 4 tokens 
for 30 cents and a $1 weekly pass. 

In denying a similar request made in Janu- 
ary by these and other organizations, the com- 
mission said it was investigating the Capital 
Transit’s income rate and could see no point 
: — hearings until that study was com- 
pleted. 

In the recent demand the labor organizations 
charged the commission was letting the transit 
fim use it and the Public Utilities Act to “col- 
lect excessive profits” and that delays in a 
— are costing the consumers $7,000 a 

y. 

It was not considered likely that the street- 
car fare issue would be taken up in the im- 
mediate future. 
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FWA Joins in Rate Case 


‘T= District of Columbia Public Utilities 
Commission on February 28th permitted 
the Federal Works Agency to join with the 
Treasury Department’s procurement division 
to intervene in hearings on the sliding-scale 
system of determining electric power rates in 
the District. FWA petitioned as a large con- 
sumer and went on record favoring abolish- 
ment of the plan. 

The commission also heard historical evi- 
dence for and against continuing the sliding- 
scale plan as it has been in effect in the Dis- 
trict since 1924. 

Joint hearings were begun on February 28th 
to determine Potomac Electric Power Com- 
pany rates for next year and also to decide 
whether or not the sliding scale should be 
abolished or altered. Hearings were expected 
to continue daily for about.a month. 

Sager, chief engineer for the com- 
mission, presented figures to show that the 
company had been able to retire invested 
money in twenty to twenty-five years, 
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Indiana 


Rate Reductions Invited 


pone of the larger public utilities in the 
state, whose treasuries are benefiting by 
war-time business, may face rate hearings 
before the state public service commission un- 
less they voluntarily propose to reduce rates 
in proportion to increased earnings. 

Officials of the commission desire to avoid 
rate hearings wherever possible. Under Indi- 
ana law the hearing expense is borne by the 
utilities, which means that it actually is paid 
by the consumers. 

One of the utilities whose status is being 
studied is the Indiana Bell Telephone Com- 
pany. 

It was understood the commission like- 
wise may investigate earnings of the Indian- 
apolis Water Company and the Indianapolis 
Power & Light Company. The municipally 
owned gas and coke utility in Indianapolis 
operates under a special law. : 

A proposed rate hearing against the Public 
Service Company of Indiana has been canceled, 
an agreement having been reached for a rate 
of reduction to be announced as soon as en- 
gineers and accountants complete their studies. 


Interstate Gas Service Needed 


Povxchase of supplemental service from 
commercial natural gas lines may be the 
solution of the problem posed for Indiana 
communities where complaints are being made 
of a dwindling supply from natural gas wells. 

At hearings last month involving the serv- 
ice and rates of the Eastern Indiana Gas Com- 
pany, it was brought out that stand-by service 


from interstate lines eventually will be neces 
sary for communities now depending on Jog 
wells. The hearings, which opened in Rush, 
ville on February 21st and were completed o; 
February 23rd in Cambridge City, were co, 
ducted by William A. Stuckey, a member of 
the state public service commission, 

Ralph Esarey, state geologist, testified at 
hearing that the central Indiana gas field ; 
being “badly depleted.” Some complaints of 
poor service were made by patrons of the 
McCordsville-Portville line of the company, 
Similar complaints were heard from patrons 
of the Rushville-Cambridge City line at the 
hearing in Rushville. Mr. Esarey recom 
mended that supplemental service be of 
tained from interstate lines to insure an ade- 
quate supply~at all times. 

. B. Ayres, New Castle, president and 
majority stockholder of the company, said at 
the Rushville hearing that he is willing to 
construct a connecting line to obtain supple. 
mental service as soon as arrangements can 
be made. He expressed the opinion, however, 
that a sufficient supply can be obtained by 
cleaning old wells and drilling new wells. It 
has been difficult to have this work done dur- 
ing the war period, he said, because of the 
man-power shortage and difficulty of obtaining 
material. 

The hearings before the commission were 
on the question of continuing in effect a tem- 
porary rate increase authorized by the com- 
mission last fall. Rates were increased from 
$1.10 to $1.27 on the condition that better 
service be provided through an additional gas 
supply. Since then the company has drilled 
five new wells. 


Kentucky 


Amended City Plant Passed 


HE state senate last month pulled the 

teeth out of the bill to amend the 1942 
TVA Enabling Act, then passed it by a vote 
of 21 to 14. 

Seven democrats joined fourteen Republi- 
cans to pass the bill after amendments were 
adopted to kill the formula for arriving at 
purchase price of private utilities by Ken- 
tucky cities, and to provide that a city may 
build a duplicate plant with consent of the 
state public service commission. 

Senator Ray B. Moss, Pineville Republican, 
led the floor fight in behalf of the bill he in- 
troduced. The fight for the amendments, and 
against the bill, was led by five Democratic 
sena‘ors. 

The bill, as written, undertook to achieve 
two purposes. One was to deny a city the 


right to build a competing plant for distribu- 
tion of TVA current so long as there existed 
a privately owned plant which could be bought 
by the city. The second was to set up a 
formula, binding on both the city and the pri- 
vately owned utility, for appraisal of the ex- 
isting plant, 

Each of five senators who led the fight 
against the bill said he would rather vote to 
repeal the 1942 TVA Enabling Act than to 
establish a perpetual franchise in Kentucky 
for private utilities which, it was charged, 
the Moss amendment sought to create. With 
passage of the Moss amendment, as written, 
its opponents argued, industry would pass by 
Kentucky in the postwar development that is 
inevitable within the reach of the Tennessee 
river valley sources of TVA electricity. 

The Tennessee Valley Authority on Febru- 
ary 23rd said that the bill as passed by the 
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Kentucky senate would make it impossible for 
wy additional cities in the state to purchase 
1VA power. The statement by the board of 
directors reads in part: 

“The substance of the amended bill as it 
now stands is found in the provision pro- 
hibiting any municipality now served by a 
privately owned distribution system from con- 
gructing a system of its own without first 
obtaining permission of the state public serv- 
ice commission. 

“The inevitable effect of this condition 
yould be to prevent the cities of Kentucky 
from exercising powers of local home rule 
which they now have and had long before 
TVA power became available. 

“The provision gives the company the right 
to intervene and oppose any application made 
to the commission by a city. 


“This would mean endless litigation, as we 
know too well from experience. Such tactics 
defeat the will of the people and exhaust the 
resources of a municipality.” 

The Greater Paducah Association’s board 
of directors joined Paducah merchants in de- 
nouncing the legislation also. 

Restoration of a formula to fix values of 
private utilities purchased by cities was pro- 
posed to the house public utilities committee 
at a public hearing on February 24th on the 
enabling act. The committee also was asked 
to delete from the senate bill a provision that 
cities might build electric plants to compete 
with private utilities if permission were 
granted by the state public service commis- 
sicn. Under the new proposals municipali- 
ties still would be barred from cons‘ructing 
plants duplicating existing electric facilities. 


Maryland 


Rate Probe Ordered 


fox state public service commission will 
investigate the earnings, revenues, and ex- 
penses of the Baltimore Transit Company and 
the Chesapeake & Potomac Telephone Com- 
pany to determine whether reductions in car 
fares and phone rates are justified, Frank Har- 
per, executive secretary of the commission, 
said recently. 

While no date was set for the investigations, 
Mr. Harper said the surveys of the financial 
operations of the two companies would be 
started as soon as the commission’s auditors 
have disposed of other matters on which they 
are now working. 

Meanwhile, the commission has requested the 
telephone company to give its immediate at- 
tention “to the toll rate situation” and asked 
that the company’s representatives “prepare 
to meet with the commission and people’s 
counsel—Philip H. Dorsey, Jr.—for a full dis- 
cussion of the matter at the earliest possible 
date.” Dorsey previously wrote the commis- 
sion asking for the surveys and suggested im- 


mediate attention be given to the intrastate 
toll charges which are said to be higher than 
interstate calls for like distances. 

The investigation of the transit company will 
be the second conducted by the commission 
in the past twelve months, The previous sur- 
vey showed the earnings of the company 
“were not sufficient to justify a fare reduc- 
tion,” Mr. Harper said in his letter to Mr. 
Dorsey. 

Previously, Mr. Dorsey had proposed an in- 
vestigation of the financial operations of the 
Consolidated Gas, Electric Light & Power 
Company with a view to determining whether 
reductions in gas and electric rates are feasible 
The commission ordered its auditors to make 
the survey, which is now under way. 

If the commission decides that rate re- 
ductions by the three utilities are justified, 
Mr. Dorsey said he would institute informal 
negotiations with representatives of each 
company as the most satisfactory way of 
effecting the reductions. He reserved the right, 
however, to start formal proceedings should 
such negotiations fail. 


y 
Michigan 


Gas Company Joins Suit 


HE Michigan Consolidated Gas Company 
last month joined the Detroit Edison 
Company in a court fight to set aside the new 
Detroit ordinance levying a 20 per cent excise 
tax on the revenues of the two companies. 
The injunction suit recently filed by the gas 
company was based on grounds similar to 
those raised in a suit filed by the Edison Com- 
pany on February 11th. Both suits asked the 
court to declare the tax ordinance invalid on 
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the ground that it would serve to confiscate 
the property of the two companies and that it 
infringes upon the authority of the Federal 
government to receive an excess profits tax 
from them. 

The gas company’s bill of complaint quoted 
Corporation Counsel Paul E. Krause as hav- 
ing said, during the council debate on the 
ordinance, that it would have the effect of 
“rechanneling excess profits of utility com- 
panies from the Federal government to the 
city. 
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The gas company suit declared that if the 
ordinance were permitted to take effect, the 
company would have to increase rates to resi- 
dential consumers by 47 per cent, and that it 
would leave only $516 to be distributed among 
stockholders at the end of 1944, if other 
municipalities in the area served by the com- 
pany followed suit. 

The suit pointed out that three of these 
municipalities already have followed Detroit’s 
lead in imposing a similar excise tax. These 
municipalities are Hamtramck, Dearborn, and 


River Rouge, in the vicinity of Detroit 

The company alleged further that the 
ordinance usurps the authority of the Michi. 
gan Public Service Commission in that jt 
would prevent the company from earning the 
54 per cent rate of return fixed by the commis. 
sion in 1940, 

The bill of complaint pointed out that at 
present the two companies are paying in taxes 
6.4 per cent of the city’s budget, whereas they 
would be paying 24 per cent of the budget if 
the ordinance were enforced. 


Mississippi 


To Regulate Bus Seating 


HE state senate passed a bill last month 
which would expand the present “Jim 
Crow” law of the state by imposing a penalty 
of $50 on operating companies of common 
carriers for failure to keep passengers in the 
section of a bus to which they are assigned. 
Under the present law, the operator and 
passenger are subject to fines of $25 for fail- 
ure to observe the white and colored race sec- 
tions. 


The senate bill provided for a separate mov- 
able partition for the races. The partition 
must be at least two feet wide on either side 
of the aisle and must extend from the top of 
the seat to the ceiling of the bus. The bill also 
applies to standing room in the aisles, It 
passed by a vote of 36 to 2. 

A somewhat similar bill was passed in the 
house on the same day. It did not provide for 
a penalty on the operating company; but re- 
quired a movable partition so as to allow ad- 
justment of the bus space. 


Missour1 


Purchase Deal before Board 


HE Union Electric Company last month 

applied to the state public service commis- 
sion for authority to sell its distribution sys- 
tem within Lucas-Hunt village, St. Louis 
county, to the Lucas-Hunt Village Company 
for $22,091. 

The sale agreement, if approved by the com- 
mission, provides that after the Lucas-Hunt 
Village Company takes over the distribution 
system, for about 630 tenants, it will contract 
with Union Electric to purchase the entire 
electric requirements of the apartment develop- 


ment at larger user or commercial rates. 

The agreement requires that if the Lucas- 
Hunt Company resells the electric energy to 
its tenants, the resale must be under rates and 
conditions that will entail no greater cost to 
tenants than if they received service directly 
from Union Electric. 

Lucas-Hunt tenants pay for their own elec- 
tricity, separately from the rental payment. 
Should the proposed sale be consummated and 
the Village Company buy electricity from 
Union Electric at commercial rates for resale 
to tenan‘s at the residential rate there would 
be a margin of profit for the apartment firm. 


Nebraska 


OK’s Writ on Power 


IstricT Judge Frank Dineen on February 

23rd approved a judgment of writ of 
mandamus directing the Omaha city council 
either to repeal its resolution appointing the 
people’s power commission or to submit it to 
the vote of the people. The writ also en- 
joined the council and commission from pro- 
ceeding further toward acquisition of the 
Nebraska Power Company until the resolu- 
tion is approved at a special election. 
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The writ was asked by attorneys seeking to 
block acquisition of the private utility by the 
commission, appointed under LB 204, passed 
at the last session of the state legislature. 

The judgment found that when referendum 
petitions were presented to the council last 
September 28th asking that the resolution be 
repealed or submi‘ted at a special election the 
resolution was suspended from going into 
effect. 

On advice from city attorneys that the reso- 
lution was administrative, carrying out provi- 
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sions of LB 204, the council rejected the 
petitions. 

Dineen’s judgment found, however, that the 
resolution was legislative—a determination of 
the council acting as a legislative body—and 
therefore subject to referendum, 

Attorneys for the commission and city in- 
dicated an appeal would be taken to the state 
supreme court. 


Hydros Must Pay Taxes 


tT state of Nebraska does not own the 
hydro water plants nor are they agencies 
or subdivisions of it and hence are not exempt 
from taxation is the position taken by At- 
torney General Johnson and his associates in 
a brief filed last month in support of a finding 
of District Judge Tewell that Platte Valley 
must pay taxes. 

The Constitution says that districts not only 
have no power of taxation but the law specifi- 


cally forbids them to levy taxes to pay obliga- 
tions. 

The attorney general says it is clear that 
what is intended by the term “governmental 
subdivisions” in the Constitution is a terri- 
torial subdivision or lesser part of the state 
which has been set up to exercise some of 
the state’s governmental powers and functions 
as the same are committed to it. If any pub- 
lic corporation is to be held a government 
subdivision, state socialism has arrived. 

The attorney general said he could not 
understand the position of counsel for the Fed- 
eral government to which the three hydros 
owe $40,000,000, and wondered what would 
happen if it had to foreclose, since it could not 
foreclose on state property. He also pointed 
out that in Tennessee the government requires 
TVA to make payments in lieu of taxation, 
while in Nebraska it takes the position that 
if the little TVA in the state has to pay taxes 
its security would be impaired. 


New York 


Curb on Municipal Rate Cuts 
Voted 


HE state senate recently passed, 30 to 13, 
t bill to deprive the state public service 
commission of power to force a municipally 
operated public utility to reduce its rates un- 


less 10 per cent of the utility’s customers apply 
for a reduction. . 

The bill, sponsored by Senator Charles O. 
Burney, Jr., of Buffalo, previously had been 
defeated and was reconsidered on February 
23rd. Four Dernocrats joined nine Republi- 
cans in voting against the measure, which was 
sent to the assembly. 


Pennsylvania 


Utilities Warned 


lige companies were recently warned by 
John T. Siggins, state public utility com- 
mission chairman, to abide by the commission’s 
ban on exorbitant dividend increases or salary 
boosts to executives from surplus war-time 
earnings. 

The commission, Siggins said, is examining 
closely the annual utilities’ reports as they are 
received prior to the March 3lst deadline, to 
ascertain whether they violate the commis- 
sion’s June 7, 1943, statement of policy. 

Siggins said Pennsylvania companies have 
prepared postwar construction plans which run 
“way up” into the millions of dollars though 
they are not yet filed with the commission. 

“Most companies are codperating with our 
statement of policy issued last year, but we’re 
keeping close watch on the annual reports for 
‘smart guys’ who might try to pay exorbitant 
dividend or salary increases from surplus 
earnings,” he said. 

_ The higher earnings without a correspond- 
ing rise in capital investment which prompted 
the policy declaration continues, Siggins said. 
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The amassing of cash reserves—even at a 
rate exceeding the previously sanctioned 6 per 
cent return—is necessary to assure purchasing 
power for the equipment utilities will need to 
convert their expanded war-time capacities to 
“good commercial use,” he explained. 

The commission chairman said he disap- 
proves war-time bus fare reductions, as a case 
in point, because all of the 330 certificated op- 
erators are benefiting by the circumstances of 
an industrial boom, tire and gasoline rationing, 
rather than because of superior management. 
They will need all of their funds to replace the 
equipment now wearing out and presently un- 
available, he contended. 


Old Rate Case Terminated 


TS state public utility commission on 
February 25th terminated its 7-year-old 
rate case against the Peoples Natural Gas 
Company, Pittsburgh, accepting the concern’s 
offer to refund $500,000 to its customers and 
revise rates to save users of all classes $211,- 
000 a year on the basis of 1943 billings. 

“The commission has given full considera- 


MAR. 16, 1944 





PUBLIC UTILITIES FORTNIGHTLY 
CIO Unions Back TWU 


A SPECIAL committee set up by the Phila. 
delphia Industrial Union Council stepped 
into the Philadelphia Transit Company’s or. 
ganizational fight recently in support of the 
Transport Workers Union, CIO. . 

The committee is a counterpart of a similar 
group named by the Central Labor Union to 
.get behind the Amalgamated Association of 
Street, Electric Railway, and Motor Coach 
Employees, AFL, in the struggle of the two 
unions and the independent PRT Employees 
Union to win collective bargaining rights for 


tion to the mandate of the state superior court 
as it applies to this case,” Commission Chair- 
man John Siggins, Jr., said, indicating the 
commission, in accepting the utility’s offer, had 
complied with the appellate court order re- 
turning the case to the commission with in- 
structions as to further proceedings. 

The lone Democratic member of the com- 
mission, Thomas C. Buchanan, in dissenting 
from the decision, said: 

“In accepting the company compromise, the 
majority seems to have gone beyond the man- 
date of the superior court... . It has pre- 
scribed the form of tariff to be filed by the 
company. This tariff retains the most ob- 


jectionable feature of its July, 1940, prede- 
cessor; that is, placing the increase in the first 


bracket where the little fellows must carry the 


principal burden. 
“With this action I cannot agree. Nor can 


I agree to the preferences shown to particular 


industrial consumers through special indus- 
trial rates provided in the new tariff.” 


10,000 PTC employees. The bargaining agency 
was to be determined at a state labor relations 
board election scheduled for March 14th, 

The committee includes leaders of the five 
CIO international unions with the largest mem- 
berships in the city. The committee was set 
up after James L. Fitzsimon, TWU vice presi- 
dent, told council delegates that 6,500 PTC 
employees have joined his union. 


Tennessee 


Rate Increase Approved 


Ae order was issued last month by the state 
railroad and public utilities commission 
granting an increase in the Knoxville Gas Com- 
pany rate case, effective February 20th. 

The increase as granted by the commission 
provides for an advance of one-tenth of one 
cent per hundred cubic feet, Chairman Porter 
Dunlap said. 

At a previous hearing, the commission ap- 
proved the increase but the Office of Price Ad- 
ministration intervened and filed an interven- 
ing petition, later withdrawing it, the chair- 
man said. 

At a later date the OPA filed a brief on the 
rehearing and the gas company filed a respond- 
ing brief. After giving consideration to the 
new briefs, the commission decided to grant 
the rate increase. 


City Gets Utility Fund 


HE Memphis light, gas, and water division 

will supply the city $500,000 by October 
Ist, Major Thomas H. Allen, president of the 
utilities commission of the city of Memphis, 
said recently. 

The city on February 18th asked the utility 
for the revenue to make possible a 15-cent re- 
duction in the present city tax rate of $2.10 
on each $100 evaluation. 

Mayor Walter Chandler said the city 
planned “to work toward further reductions 
of the city tax rate.” 

The move is in line with a recent statement 
of Political Leader E. H. Crump, who said 
he hoped utilities operating in Memphis eventu- 
ally would pay all municipal taxes. The muni- 
cipal utility reported a 1943 net profit of $3,- 
184,335. 


Utah 


OPA Asks Court Backing 


Bere Utah Supreme Court was urged re- 
cently by the Office of Price Administra- 
tion to sustain the state public service com- 
mission’s order for a $1,500,000 yearly reduc- 
tion in rates of the Utah Power & Light Com- 
pany as an aid in the anti-inflation program. 

In a brief which OPA was allowed to file as 
amicus curiae, the Federal agency asserted 
that “in view of the dangers and evils of in- 
flation, the responsibility is so heavy and the 
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need to ‘hold the line’ so vital for the nation’s 
security that every price increase foregone and 
every price reduction made is a significant aid 
to the battle on the ‘home front.’” : 

In ordering the reduction, the commission 
held that original cost of the utility should 
be used in establishing a rate base and refused 
to accept evidence .on reproduction cost of 
the company’s property. 

The OPA brief declared that “to accept 2 
reproduction cost valuation estimate made dur- 
ing war time obviously would lead to inflation. 
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It also said that “original cost is the one sure 
anchor against inflation.’ 


? 


Rate Cut Asked 


N investigation looking to a reduction in 
A rates charged the people of Millard 
county by the Telluride Power Company was 
requested last month in a petition submitted 
to the state public service commission by the 
county and Fillmore and Delta cities. 

The petition, signed by Mark S. Johnson, 
chairman of the county board of commission- 


ers; D. L. Melville, mayor of Fillmore; and 
Golden H. Black, mayor of Delta, alleged that 
power rates paid by the people of Millard 
county are higher than those paid by customers 
of the Utah Power & Light Company and the 
Scuthern Utah Power Company. 

It was alleged that Millard county people 
pay $3.16 for the first 40 kilowatt hours of 
electricity used for lighting and small appli- 
ances, while customers of Utah Power & Light 
pay only $1.95 for the same service and cus- 
tomers in Cedar City of Southern Utah Power 


pay $2.47. 


oe 
Washington 


Purchase Offer Disclosed 


T= Puget Sound Power & Light Com- 
pany would be offered $33,000,000 for its 
electrical distribu‘ion properties in 19 western 
Washington counties, representatives of a 
group of public utility districts disclosed re- 
cently. 

The offer would not cover major generating 
or transmission facilities of the company, 
nor would it include transmission facilities in 
the city of Seattle. These properties would 
be included in future negotiations with the 
company, however, it was announced. 

After a tumultous half hour behind closed 
doors—during which challenges to “come out 
and fight” were shouted—the Seattle city coun- 
cil on February 21st adopted a resolution 
authorizing negotiations between the city and 
the Puget Sound Power & Light Company 
for purchase by the city of the company’s 
Seattle properties. The final vote was 6 to 2, 
with Councilman Frank McCaffrey and Frank 
Laube opposing it. Councilman William L. 
Norton was absent. 

The council’s two candidates for mayor, 
McCaffrey and James Scavotto, exchanged 
verbal blows. 

The council voted down an amendment to 
the resolution which would have submitted 
the power purchase deal to a popular vote 
before commitments are made by the city. The 
resolution named Dr. Paul J. Raver, Bonne- 
ville Power Administrator, as the city’s agent 
in negotiations with the company. 

Mayor William F. Devin subsequently de- 
clared “it naturally would be assumed” the 
people of Seattle would be given the oppor- 
tunity to vote on any plan to purchase Puget 
Sound Power & Light Company properties by 
the city before a deal is closed. 

Dr. Raver. made the statement last month 
that public power does not seek to destroy pri- 
vate enterprise but to create new opportunities 
for real private enterprise through making 
cheap power available to develop resources. 
He was speaking at a meeting of representa- 
tives of the state grange, Rural Electrifica- 
tion Administration, and codperatives, gathered 
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at Spokane to map a program for sponsorship 
of Referendum 25, the public utility measure. 


Utility to Cut Rates 


ESIDENTIAL and commercial customers of 
the Puget Sound Power & Light Com- 
pany will be saved $700,000 a year under the 
firm’s new rate schedule, filed February 24th 
with the state public service department at 
Olympia. 

The schedule becomes effective April 1st and 
provides that the top step of the rates for 
residential, commercial lighting, commercial 
power, schools, halls, and churches be reduced 
from 3.5 cents to 3.2 cents a kilowatt hour. 

The schedule will apply not only in Seattle 
but throughout the company’s system, an 
foliows the rate reductions announced Febru- 
ary 6th by Seattle City Light. The city’s re- 
duced schedule also becomes effective April 
Ist and like the company’s lowers the top step 
to 3.2 cents from 3.5 cents. The city’s reduc- 
tions will save consumers $300,000 annually. 

These new rates, the department said, are 
among the lowest in the country. 

“Our objective is to make the complete elec- 
tric home a reality for all and to have the 
use of electricity expanded on the farm and the 
office, store, and factory,” said Frank Mc- 
Laughlin, president of the company. 

“When the war-time restrictions on the 
manufacture of electrical appliances and 
equipment are removed, and with the incen- 
tive which exists by virtue of low rates, we 
expect a large consumer purchase of ranges, 
refrigerators, water heaters, and the like. 

“It is to be hoped,” McLaughlin added, “that 
the requirements of the people of the North- 
west for electrical appliances and equipment 
will be so great that industry can start the 
manufacture of many of these items in our 
home state.” 

Since January 1, 1939, according to Mc- 
Laughlin, the Puget Sound Power & Light 
Company has made rate reductions which have 
saved its customers $6,000,000. 

On January 1, 1939, the top residential and 
farm rate was 5 cents a kilowatt hour. 
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_ The Latest 
Utility Rulings: 


Rates Increased to Allow Fair Return 
On Fair Value of Property 


— was granted by the Indi- 
ana commission to the United Tele- 
phone Company, Inc., to increase rates 
to a level which would produce a fair re- 
turn, not exceeding 53 per cent, on used 
and useful property devoted to serving 
the public. It was said that if the com- 
pany ultimately is to keep its credit in- 
tact, corporate structure sound, and at- 
tract capital so as to be able to continue 
the rendition of satisfactory telephone 
service, the commission is duty bound 
in the public interest to authorize the 
relatively small increase of rates, 

The Office of Price Administration 
opposed the increase as inflationary, but 
the commission pointed to the evidence 
showing that the present rate sprang up 
in a hodgepodge method over a period 
of many years, resulting in a wide vari- 
ance in rates charged at various ex- 
changes for the same type of service. De- 
sired uniformity would be accomplished 
through the application of the new rates. 

The proposed new rates would result 
in an average increase of less than 25 
cents per station per month. All of the 
revenue produced by the new rates and 
more, said the commission, would be 
consumed by increased wages, which in- 
crease was granted, in part at least, by 
the same “Federal government which 
seeks to prevent a rate increase.” The 
commission continued: 


In view of all the evidence, the commis- 
sion could not fairly hold to the opinion that 
the company’s request for increased rates 
should be denied simply because: such in- 
crease may be a factor in an inflationary 
spiral. However, the commission is of the 
opinion that to approve the proposed rates 
will not contribute a noticeable effect upon 
inflation, more particularly for the reasons 
as stated in Re Greenfield Gas Co. (Ind 
1942) 45 PUR(NS) 101. 


Attention was directed to the fact that 
the Indiana statute requires the commis- 
sion to value publie utility property “at 
its current, fair cash value,” and pro- 
vides that as one of the elements in such 
valuation the commission “shall give 
weight to the reasonable cost of bringing 
the property to its then state of effi- 
ciency.” 

A question had been raised as to 
whether increased Federal income taxes 
should be deducted as an operating ex- 
pense. Briefs were filed by OPA and 
the company. The commission said that 
after carefully considering the arguments 
and examining all the circumstances in 
the case, including the fact that the com- 
pany had never paid an excess profits 
tax, the commission was inclined to the 
view that the normal tax and surtax paid 
by the company are legally deductible for 
rate-making purposes as an expense of 
operation. Re United Telephone Co. Inc. 
(No. 15720). 


e 


Service’ Value Limits Rates and Sale 
Offer Limits Value 


REHEARING on an order of the Cali- 
fornia commission reducing the bas- 
ic cash fare in San Francisco from 7 
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cents to 6 cents has been denied. The or- 
der was entered last November upon evi- 
dence that service was unsatisfactory and 


390 





THE LATEST UTILITY RULINGS 


that under a 6-cent fare sufficient per- 
sons would ride to produce a return of 
6 per cent on a rate base equal to the 
amount at which the company had offered 
to sell its properties to the city of San 
Francisco. 

The commission, in making this order, 
noted that the fare of the Market Street 
Railway Company was higher than the 
fare on the competing municipal railway, 
and since an increase in fares from 5 
cents to 7 cents a few years ago, operat- 
ing income had declined until the war 
years, 1942 and 1943. The commission 
declared that, measured by normal stand- 
ards, the company’s service to the pub- 
lic was unsatisfactory and inadequate be- 
fore the war and was at the time unrea- 
sonably bad. The commission added: 


Making full allowance for war-time dif- 
ficulties, the record shows, and we so find, 
that the company’s service could have been, 
and can now be, materially improved and 
that the company has not taken proper ad- 
vantage of available means for betterment. 
In comparison with Municipal’s perform- 
ance, the company’s service is distinctly in- 
ferior.. All indications point to increased 
mass transportation service requirements, 
military and public, in San Francisco, with 
no relief in sight through the company’s 
facilities, operating program, or manage- 
ment. 


The commission expressed no opinion 
as to the reasonableness of the figure $7,- 
950,000, at which the company had offered 
to sell its property, as an exact measure 
of present value. The commission 
said, however, that the legal test of pres- 
ent fair market value assumes a willing 
seller and a willing buyer, which legal 
assumption holds, a$ in utility condem- 
nation cases, even if the seller is unwill- 
ing to sell. Here the prospective buyer 
had repeatedly expressed unwillingness 
to buy. “It may be taken for granted, 


therefore, that the price set by the seller 
is not too low.” 

Overruling a motion for rehearing, 
the commission held that due process 
had not been denied, that the commission 
had not acted arbitrarily and capriciously 
in ordering a reduction without having 
any substantial evidence, and that the 
order was not confiscatory. 

Concerning the commission’s conclu- 
sions reached from the evidence, it was 
said: 

The commission, according to counsel, can 
make arithmetical computations, but it can- 
not reach a deduction or conclusion that 
earnings or traffic or expenses for the en- 
tire year will be proportionate or dispropor- 
tionate to the experience of a substantial 
portion of such year, or will be greater or 
smaller than in the preceding year, even 
though there be evidence of definite trends 
and extended actual experience. We cannot 
accept the company’s limitations thus set 
upon the functions and duties of the com- 
mission in a proceeding of this nature. In 
our consideration of testimony we are not 
confined to the operation of an adding or 
computing machine, nor does the law or 
common sense prevent our exercise of rea- 
sonable judgment on the basis of an entire 
and voluminous record. 


On the rehearing reference was made 
to the statement of Mr. Chief Justice 
Hughes in the Los Angeles Gas & Elec- 
tric Corporation Case, 289 US 287, PUR 
1933C 229, that in determining the rate 
base the criteria at hand for ascertain- 
ing market value, or what is called ex- 
change value, are not commonly avail- 
able. In the present case, said the com- 
mission, the property had recently twice 
been the subject of barter and was of- 
fered for sale, and its market value, or 
what is called exchange value, was avail- 
able. Re Market Street Railway Co. 
(Case No. 4680, Decision Nos. 36739, 
36821). 


e 


Recoupment of Past Losses Not Covered 
By Rate Increase 


GENERAL increase of 4 per cent in 
rates of motor carriers was au- 
thorized by the public utility adminis- 


trator of Rhode Island in order to meet 
higher costs of motor truck operation. A 
requested 12} per cent increase to enable 
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the carriers to recover out of future earn- 
ings amounts which they had been re- 
quired to pay employees under retro- 
active wage adjustments, as well as to 
insure a fair return on future services 
based upon present costs of operation, 
was disallowed. The administrator re- 


jected the principle of setting a tariff 


rate sufficiently high so as to recoup past 
losses from future operations. 

The administrator was in accord with 
the contention of the carriers that in- 
creased costs of operation were to a large 
extent beyond the control of the truck- 
ers. 

He said in part as follows: 

While he is not unmindful that any in- 
crease in motor truck rates in Rhode Island 
might increase the costs of merchandise to 
the general public, he is bound by the intent 
and meaning of the Rhode Island statute 


which is to establish rates which are jug 
and reasonable and compensatory. A tarif 
rate which is determined to be too low to 
provide adequate and efficient transporta- 
tion service can be just as detrimental to 
public interests as one that places an ex. 
cessive burden on the public. 


Representatives of the Office of Price 
Administration had opposed any increase 
on the ground that no common carrier 
should be granted authority to increase 
its charges unless such increase is neces- 
sary to permit continued operation by 
that carrier in the performance of an es- 
sential war activity or in order to correct 
a gross inequity. It was alleged that the 
proposed tariff adjustment would tend 
to be inflationary and would increase the 
cost of merchandise to the ultimate con- 
sumer. Re New England Motor Rate 
Bureau, Inc. (Docket No. 420). 


e 


County Line Not Limit of Electric Utility’s 
Service Obligation 


HE Union Electric Company of 

Illinois, which operates in Madison 
county and has a line running close to 
the Macoupin county line, has been or- 
dered by the Illinois commission to ex- 
tend service to a residence and farm in 
Macoupin county, a short distance north 
of the Madison county line but within 
less than one-half mile of the company’s 
facilities in Madison county. The com- 
pany objected to furnishing the service 
principally on the ground that the appli- 
cant’s premises are in Macoupin county 
and that the company does not deem any 
territory in that county to be within its 
profession of service. 

A certificate of convenience and neces- 
sity had been granted to the company, 
and, said the commission, authority had 
been granted to do two distinct and sepa- 
rate things, each of which was separately 
stated therein; namely (a) to construct, 
operate, and maintain certain electrical 
distribution lines, the routes or locations 
thereof being specifically stated and de- 
scribed; and (b) to transact an electric 
public utility business in certain specific 
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territory, that territory being described 
in words as follows: “the territory adja- 
cent to, but not exceeding a distance of 
one-half mile from, the electric facilities 
hereinbefore described.” 

Since the complainant’s premises were 
located within less than one-half mile of 
one of the described lines and something 
over two miles from any other possible 
electric service, they were held to be 
clearly within the territory thus de- 
scribed. 

The company raised the point that in 
its application for a certificate it did not 
ask for any authority to render service 
in Macoupin county. While the distri- 
bution lines themselves were described as 
located in Madison county, the commis- 
sion said, there was no specific descrip- 
tion of the territory proposed to be 
served. In any event the certificate did 
not limit the authorization to Madison 
county, and it was said to be elementary 
that a grantee of authority may not take 
advantage of a portion of the grant and 
deny the validity of another portion. The 
language of the order and certificate 
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would be controlling rather than the 
lnguage of the application. 

An objection that governmental priori- 
es or regulations would interfere with 
xual construction of the proposed fa- 
tities was disposed of with the state- 
nent that the commission would give due 
cognition to this element and would 
make appropriate provisions for reason- 
ble extension of time as required by con- 
fitions arising from the national emer- 
ency. 

No great emphasis was placed upon 
the question of revenues sufficient to jus- 
tify the extension, although this point 
was raised. The extension, it was shown, 
would be subject to rules and regulations 


governing such matters as deposits. 

The main objection, relating to the 
scope of the utility’s commitment to pub- 
lic service, was overruled. There may be 
some question, said the commission, with 
reference to the power of a public utility 
to draw a line arbitrarily or in disregard 
of reasonable public needs. In this case, 
moreover, there was in existence a spe- 
cific grant of authority to serve the terri- 
tory in which the applicant’s house was 
located. A grant of authority to a pub- 
lic utility to serve a specified territory, 
the commission declared, carries obliga- 
tions as well as privileges. Bierbaum v. 
Union Electric Co. of Illinois (No. 
29692). 


e 


Legislative Expense of Municipal Plant 
Upheld As Operating Expense 


CALIFORNIA court has_ ruled 
A against a San Francisco resident 
and taxpayer who sought to enjoin the 
expenditure of public funds in the pay- 
ment of expenses of city officials to and 
from Washington, D. C., in the presen- 
tation of legal and engineering studies 
toa committee of Congress. Such ex- 
penses were to be incurred in the ad- 
vocacy of an amendment to the Raker 
Act to permit the sale, by the municipal- 
ity to a public utility corporation, of elec- 
tric power for resale to the people of 


@ San Francisco. 


There was said to be a difference in 
the expenditure of money in acquiring a 


new system and in protecting the rights 
of that acquired. Operating expenses, 
said the court, usually cover physical 
maintenance and may include administra- 
tion, labor, interest, taxes, rent, insur- 
ance, claims, litigation expenses, etc., de- 
pending upon how the phrase is used in 
a particular case. When expenses, as in 
the present case, are under the control 
of a governmental agency, the court con- 
tinued, they may include such as are 
necessary or required by the governing 
body to promote or maintain before leg- 
islative bodies the interest of the utili- 
ties. Powell v. City and County of San 
Francisco et al. 144 P(2d) 617. 


e 


Court May Prevent Service Denial by 
Municipal Plant 


LTHOUGH the Vermont commission 

has jurisdiction over gas and elec- 
tric service supplied by a municipal plant, 
acustomer who is threatened with a de- 
nial of service because of a:dispute over 
charges may seek the aid of a court of 
equity to protect his rights, according to 
a ruling of the supreme court of Ver- 
mont. He may also obtain protection 


from deprivation of municipal water 
service even though such service fur- 
nished by a municipality is not subject 
to commission regulation, 
Promulgation and publication of rates 
for service, says the court, constitutes an 
offer to furnish such service to all eligi- 
ble persons who might apply therefor. 
Persons who accept the offer and thereby 
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enter into continuing contracts with the 
municipality have the right to insist upon 
performance of the obligation to serve. 
A municipal corporation acquiring and 
operating a public utility, the court con- 
tinued, acts in its private or proprietary, 
as distinguished from its public or gov- 
ernmental, capacity, since the furnishing 
of water or lights to inhabitants is in no 
sense a governmental function. 

While an action at law would lie for 
damages caused by the unwarranted 
shutting off of a householder’s water 
supply, irreparable injury to convenience 
and health might well be caused thereby. 
An injunction is the proper remedy to 
prevent such injury. Moreover, an in- 
junction will ordinarily be granted to 
prevent the shutting off of light which 
a corporation is under contract to fur- 
nish, on the theory that the remedy at 
law is inadequate and that the shutting 
off of the supply would cause irreparable 
injury. 

A remedy that might be had by such 
a householder on application to the com- 
mission, the court concluded, is not ade- 


quate, since the case is one that demand 
preventive relief. ; 

The well-recognized principle thy 
equity jurisdiction, having rightfully a 
tached on one ground, should be ma 
effective for the purposes of complet 
relief was applied by the court with thd 
statement: 


This principle would warrant the cour 
of chancery, upon proof of the necessq; 


or electricity in excess of its regularly estab. 
lished and published rates therefor, and 
from shutting off or discontinuing the plain. 
tiffs’ supply of water or electricity becau 
of failure to pay such excessive charges, 
The court would also be warranted, upon 
a proper showing, in granting the plaintiffs’ 


the statute, and, if not, whether it consti- 
tuted an ynwarranted overcharge is a mat- 
ter for the consideration of the trial court, 


Hall et al. v. Village of Swanton et al. 
35 A(2d) 381. 


7 


Other Important Rulings 


AN Interstate Commerce Commission 
order authorizing an interstate steam 
railroad to abandon an intrastate electric 
branch line, on the ground that continued 
operation would impose undue and un- 
necessary burden upon the railroad and 
upon interstate commerce, was held in- 
valid by the Supreme Court because the 
commission failed to make findings as to 
whether such branch line was or was not 
“operated as a part of a general steam 
railroad system of transportation” with- 
in the meaning of § 1, subdivision 22, of 
the Interstate Commerce Act. City of 
Yonkers et al. v. United States et al. 


An order of the Interstate Commerce 
Commission authorizing railroads to in- 
crease interstate passenger fares was held 


by the New York Court of Appeals to be 
an exercise of that commission’s consti- 
tutional power to prescribe intrastate 
railroad passenger rates where, on in- 
crease in interstate fares, a like increase 
in intrastate fares was necessary to avoid 
discrimination against interstate com- 
merce. Transit Commission (City of 
New York, Intervener) v. Long Island 
Railroad Co. 51 NE(2d) 668. 


The supreme court of Missouri held 
that the commission properly treated two 
electric systems as separate units for rate 
purposes upon their merger, notwith- 
standing that one system’s rates were 
lower than the other’s. State ex rel. Mc- 
Kittrick v. Missouri Public Service Com- 
mission et al. 175 SW (2d) 857. 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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WISCONSIN PUBLIC SERVICE COMMISSION 


Re Revision of Service Rules for All 
Electric Utilities in Wisconsin 


2-U-911 
* December 13, 1943 


) pesca relating to revision of meter testing rule; tempo- 
rary exemption from rule granted. 


Service, § 284 — Electric meter testing — Exemption during war. 
The routine testing of alternating current electric meters of a capacity of 
50 amperes and less should be exempted, during a war emergency, from the 
requirement of Rule 45 D 1 of the Commission’s general order to the extent 
that the utilities find it to be impossible to complete the routine tests within 
the period prescribed in the general order. 


By the Commission: The meter 
committee of the Wisconsin Utilities 
Association made application on Octo- 
ber 29th for a temporary change in 
the requirement for the routine test- 
ing of electric meters. 

The matter was. set for formal in- 
vestigation but inasmuch as this meter 
committee is composed of representa- 
tives of municipal as well as private 


_— there will be no opposition to 
] 


the change; and further, since all nec- 
essary information is in the hands of 
the Commission, no public hearing 
was held. 

The present general order on elec- 
tric service rules was issued July 29, 
1941, 40 PUR(NS) 99, and made ef- 
fective as of September 1, 1941. 

Representatives of the committee 
met with members of the Commission 


staff and presented the reasons for the 
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request which, if granted, will exempt 
utilities from the necessity of making 
more routine tests of alternating cur- 
rent, single-phase meters of 50 
amperes or less capacity than is pos- 
sible with such staff of meter testers 
as the utility has available or can se- 
cure. 

The exemption is to continue for an 
indefinite period; however, it is un- 
derstood that without regard to the 
exemption which may be granted, the 
utilities will make all the tests possible 
of the exempted meters and the rou- 
tine tests on all other meters, also re- 
quest tests and tests due to investiga- 
tions will be made as required. 

The application suggests the fol- 
lowing with preference for (2): 

(1) Defer or delay testing of 
meters for a period of two years. 

(2) Defer or delay testing for the 
duration of the war and six months 
thereafter. 

(3) Request an 8-year test period 
in place of the present 6-year period. 

It was explained that investigations, 
carried on by the meter committee, of 
the status of routine meter testing 
by the larger utilities showed that 
practically all of them with one nota- 
ble exception were considerably in ar- 
rears with the small alternating-cur- 
rent meters, also that there was no 
prospect of securing enough addition- 
al testers to bring the routine tests up 
to the requirements of the service 
rules. It was stated also that, in cases 
of emergency, due to the withdrawal 


of men into the service from othe 
departments, it was necessary to cal 
on men from the meter testing depart 
ment for maintenance and _troubld 
work, thus further curtailing the meteg 
testing. 

A number of regulatory bodies of 
other states have granted meter test 
ing exemptions because of the short 
age of men available for the work and 
in order to save gasoline and rubber, 
and the necessity for some such ex 
emption in Wisconsin is apparent. 

The Commission finds : 

That a temporary exemption from 
the requirements of the general order 
heretofore entered in this proceeding 
with respect to the testing of meters 
is reasonable and necessary. 


ORDER 


It is therefore ordered: 

(1) That, for the duration of the 
war and for six months thereafter, 
the routine testing of alternating cur- 
rent electric meters of a capacity of 
50 amperes and less will be exempted 
from the requirement of Rule 45 D 1 
of the general order heretofore en- 
tered herein to the extent that the 
utilities find it to be impossbile to com- 
plete the routine tests within the 
period prescribed in said general or- 
der ; 

(2) That the refund provision of 
Rule 16 of said general order shall not 
be affected by this supplementary or- 
der. : 
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SHALLCROSS v. PHILADELPHIA ELECTRIC CO. 


PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Jesse Shallcross, Jr. 


Philadelphia Blecwic Company 


Complaint Docket No. 13897 
December 27, 1943 


OMPLAINT against refusal of public utility to supply steam- 


heat service; dismissed. 


Service, § 144 — Grounds for denial — Insufficient capacity — Steam heat. 
The fact that the present boiler plant is no more than reasonably adequate 
to protect the present steam-heating service justifies a refusal by an electric 
and steam-heat company to permit additional heating connections. 


(BucHANAN, Commissioner, dissents.) 


By the Commission: This is a 
complaint filed by Jesse Shallcross, Jr., 
against Philadelphia Electric Com- 
pany for refusal to supply steam-heat 
service to the premises at 18-20 North 
Second avenue, Coatesville. The 
premises consist of a 5-story building, 
the first floor of which is occupied as 
a store and the four upper floors by 
twelve individual apartments. For 
many years steam-heat service was 
supplied by respondent and its pred- 
ecessor companies, but some years ago 
that service was disconnected and a 
private heating plant was installed. 

Complainant made request to re- 
spondent in August, 1942, and again 
in February, 1943, for restoration of 
the heating service and offered to en- 
ter into a contract for a period of 
years. The restoration of the serv- 
ice applied for requires no expendi- 
tures by respondent other than the 
installation of its meter and opening 


of a valve in complainant’s basement. 
These requests were refused. 

At the public hearing a witness for 
the respondent testified that the steam- 
heating plant came to the company as 
an incident in the acquisition of the 
local electric system in 1933, and that 
it was and had been the company’s 
policy to operate the steam-heating 
plant as long as possible without add- 
ing to the production system. It was 
further testified that the boiler plant 
does not possess sufficient capacity to 
furnish steam heat to respondent’s 
regular customers and provide a prop- 
er reserve to protect the service in 
event one boiler cannot be operated. 

The record shows that at the time 
of acquisition of the plant by respond- 
ent six boilers were installed. Two 
of the six boilers were removed in the 
summer of 1943. The removal of the 
two boilers followed the imposition of 
a restriction by the insurance com- 
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pany upon the maximum steam pres- 
sure, the new permissive pressure 
being below that suitable for the gen- 
eration of electricity. 

Respondent recognizes our juris- 
diction over partial or total discon- 
tinuance of service (Public Utility 
Law, § 202(d)) and states that it 
contemplates formal application for 
our approval of discontinuance of all 
steam-heating service in Coatesville. 

Respondent further states that, al- 
though it intends to file such an ap- 
plication considerably in advance of 
actual discontinuance of service to af- 
ford the owners of premises now 
served reasonable time and opportunity 
to convert to other types of heat, it 
does not desire to make such applica- 
tion during the present war emergency 
unless compelled by circumstances. 
Respondent reports that it will con- 
tinue in its endeavors to keep the plant 
and system in operation for at least 
the duration of the present war emer- 
gency, and as long thereafter as the 
present boiler installation can provide 
reasonably adequate service to the cus- 
tomer connections now on the system. 

Respondent’s conduct with refer- 
ence to complainant and other appli- 
cants for service has been consistent 
with its attitude as outlined above and, 
under the circumstances, we find that 
complainant has failed to sustain the 
burden of proof that respondent’s re- 
fusal of service is arbitrary or unrea- 
sonable. The fact that the present 
boiler plant is no more than reason- 
ably adequate to protect the present 
service indicates clearly that respond- 
ent is justified in refusing to permit 
additional connections. 

In view of the above considerations 
we will dismiss the complaint but will 
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direct that respondent make no sub. 
stantial change in its Coatesville 
steam-heating facilities without Com. 
mission approval ; therefore, 

Now, to wit, December 27, 1943 
it is ordered: 

1. That the complaint be and js 
hereby dismissed. 

2. That respondent, Philadelpia 
Electric Company, shall make no sub. 
stantial change in its Coatesville 
steam-heating facilities without Com. 
mission approval. 


Commissioner Buchanan files a dis- 
senting opinion. 


BUCHANAN, Commissioner, dissent- 
ing: At the public hearing in this 
proceeding, a witness for the respond- 
ent testified that the steam-heating 
plant came to the company as an in- 
cident in the acquisition of the local 
electric system in 1933, and that it is 
and has been the company’s policy to 
operate the steam-heating plant as long 
as possible without adding to the pro- 
duction system. 

The fundamental requirement of 
public utilities is that they shall render 
service to the public to the limit of 
their ability, both financial and phys- 
ical. Bilusich v. United Nat. Gas Co. 
3 Pa PSC 1263, PUR1919D 790; 
Bastian v. American Nat. Gas Co. 6 
Pa PSC 423, PUR1923E 142; Ma- 
thias v. Pennsylvania Gas Co. (1923) 
6 Pa PSC 550: 

The latter case was reversed by the 
superior court, Mathias v. Pennsyl- 
vania Gas Co. (1924) 83 Pa Super Ct 
557. In so doing the court said that 
in a case of a wasting product such as 
natural gas, the limit of service must 
be controlled by the supply available. 

The court‘likewise seemed to be of 
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SHALLCROSS v. PHILADELPHIA ELECTRIC CO. 


re opinion that, under normal cir- 

stances, additional capital invest- 
ment to make extensions to its plant 
ould be required of a public utility in 
brder to render the service to which 
the public was entitled. This seems 
to be the opinion in at least one other 
jurisdiction. Harting v. Indiana 
General Service Co. (Ind) PUR 
1919D 840. 

In the operation of this public util- 
iy, steam for the heating system, 
when the demands for steam are suf- 
fciently high, is first passed through 
the turbines for the generation of 
dectricity and then into the heating 
ystem. Any steam needed in ex- 
ess of that available from electric 
generation is supplied from the boilers 
directly to the heating system. The 
steam pressure required for electric 
generation is 135 pounds and the 
steam pressure required for the heat- 
ing system varies from a minimum 
of 2 pounds to a maximum of 12 
pounds. 

It was testified that from 1933 to 
1942, inclusive, respondent added 
forty-two customers to its heating 
system with a total estimated maxi- 
mum demand of 3,967 pounds of 
seam per hour. Thirty-seven of 
these were customers reconnected 
after having previously used the serv- 
ice, and five were new customers. In 
the same period, seven applicants for 
steam-heat service, exclusive of com- 
plainant with a total estimated maxi- 
mum demand of 3,650 pounds of steam 
per hour, were refused service, four 
of whom had previously received serv- 
ice, 


Complainant made application for 


steam service in 1942. He had been 


a former customer. The application 
was refused by respondent on August 
6, 1942, yet, in September, 1942, an- 
other customer was added to the sys- 
tem. Thereafter on February 15, 
1943, this complaint was filed with the 
Commission and subsequently in the 
summer of 1943 two boilers, no longer 
useful for high pressure steam for 
electric generation purposes, but nev- 
ertheless adequate for steam-heating 
requirements, were removed. At the 
hearing the respondent contended that 
it had an inadequate steam supply. 
The record clearly shows that re- 
spondent has refused to serve the ap- 
plicant because of the existence of its 
so-called “policy” with respect to 
steam-heat service and because it is 
of opinion that it presently does not 
possess sufficient boiler capacity to 
properly serve the applicant using its 
present steam-heating methods; I am 
not convinced that this situation is a 
fact. Further, the argument would 
carry more force if after this com- 
plaint had been filed, the respondent 
had not reduced its boiler capacity by 
the removal of two boilers. 

Based upon the record, I am of the 
opinion that respondent’s practice of 
choosing whom it will and whom it 
will not service, and its action in re- 
moving boiler capacity which was suit- 
able and used and useful for the sup- 
ply of steam for the heating system, 
but was unsuitable for the generation 
of electricity, is not only prejudicial 
to the public interest but is also in- 
consistent with respondent’s policy on 
which it relies to support its refusal 
to render service. Removing boiler 
capacity, because of steam pressure 
inadequate for electric generation, 
makes the continuance of this plant 
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for heating service subservient to the which would be an abandonment 9 
electric operation rather than to re- service in violation of Art. II, § 20) 
spondent’s duty as a public utility. (d) of the Public Utility Law. It j 

The ultimate result of such policy regulation by private policy and no 
must be the cessation of all service by public policy. 





WASHINGTON SUPREME COURT 


State ex rel. Pacific Telephone & 
Telegraph Company 


Vv 


Department of Pulilie Service et al. 


No. 28594 
— Wash(2d) —, 142 P(2d) 498 
October 22, 1943 


N BANC. APPEAL from judgment reversing orders suspend- 
EK ing and reducing telephone rates; modified and affirmed as 
modified. For Commission rulings, see (1940) 34 PUR(NS) 

193 and (1940) 37 PUR(NS) 321. 


Appeal and review, § 78 — Procedure — Record compiled in lower court. 
1. An appellate court reviewing a lower court’s action with respect toa 
Commission order is not limited to the record made before the Commission 
but may consider matters which occurred before the lower court, and such 
matters may be made a part of the record on appeal by a statement of facts 
or bill of exceptions, p. 12. 


Appeal and review, § 25 — Scope of review — Court decision. 
2. Questions before the supreme court on appeal from a lower court judg- 
ment relating to a Commission order are limited to those presented by appeal 
from the lower court, p. 15. 
Appeal and review, § 48 — Rate orders — Scope of review. 
3. The trial court, in reviewing rate orders, may consider whether or not 
the Department of Public Service correctly followed the statute as to matters 
of procedure, granted a fair hearing, acted arbitrarily or capriciously in 
making its findings and orders, or violated constitutional rights, p. 17. 
Appeal and review, § 48 — Rate orders — Conclusiveness of Commission findings. 
4. The trial court reviewing a rate order is not bound by any conclusion of 
the Department of Public Service as to any question of law, p. 18. 
Appeal and review, § 34 — Commission order — Burden of proof. 
5. The burden of proof rests upon the party attacking a rate order of the 
Department of Public Service, p. 18. 
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Appeal and review, § 4 — Commission order — Consideration of constitutional 
question, 
6. The power of courts to determine constitutional questions cannot be 
limited by statutes creating rate-making authorities, or by statutes purport- 
ing to regulate judicial consideration of the orders of such statutory au- 
thorities, p. 18. 


Appeal and review, § 49 — Rate orders — Conclusiveness of findings. 


7. Courts in determining whether rates are fair or confiscatory are not bound 
by the findings or conclusions of the Department of Public Service, p. 19. 


Appeal and review, § 48 — Rate orders — Conclusiveness of Commission action. 
8. A rate-making authority may not, by finding that certain rates are reason- 
able, preclude judicial review of its methods and processes in reaching 
such a finding, p. 19. 


Appeal and review, § 4 — Rate orders — Limitation on court powers. 
9. The right to determine the constitutionality of a rate inheres in the court, 
and the judicial power cannot be impaired by any statute establishing either 
the authority of the regulatory body or the manner in which it shall perform 
its function, p. 19. 


Appeal and review, § 33 — Rate order — Independent investigation. 
10. Parties contesting rate orders are entitled to an independent judicial 
review of the constitutional questions presented, which are to be heard and 
decided after consideration of both the facts and the law, p. 19. 


Appeal and review, § 55 — Rate orders — Grounds for reversal. 
11. A court reviewing a rate order properly remanded the case to the De- 
partment of Public Service with instructions to enter a new order based 
upon proper and lawful methods of procedure, where the method originally 
adopted by the Department was fundamentally erroneous, p. 21. 


Appeal and review, § 48 — Rate orders — Questions of law. 
12. Questions as to whether the Department of Public Service, in fixing 
telephone rates, had erred in excluding certain real estate from the rate 
base, in following a certain method in fixing fair value of property, and in 
excluding from operating expenses certain license and pension plan costs, 
and questions of the fairness of the return allowed are questions of law 
to be determined by the court reviewing the rate order, p. 22. 


Appeal and review, § 74 — Reversal of rate order — Form of decree. 


13. A trial court reversing a rate order followed the proper method in pre- 
paring its decree, the provisions of which specified the court’s reason for 
reversal of the order, p.25. 


Appeal and review, § 25 — Judicial decree — Scope of review. 
14. The court reviewing a judicial decree reversing a rate order must con- 
sider the case upon its merits and decide all questions presented by assign- 
ments of error based upon specific portions of the decree appealed from, 
p. 22. 


Valuation, § 216 — Property held for future use — Building sites. 


15. Building sites acquired in good faith and held for future use may be 
included in a rate base, p. 25. 
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Valuation, § 213 — Property held for future use — Underground conduit oy 
struction. 
16. Underground conduits installed for future use may be included jp 
telephone company’s rate base although they have never been used sing 
their installation, p. 27. 


Valuation, § 21 — Rate base determination — Methods. 


17. The Department of Public Service, in determining the fair value of 
telephone company’s property for rate-making purposes, may follow ay 
lawful method or combination of methods which are adequate and suffcie, 
to enable it to fix a just valuation of properties, p. 28. 


Valuation, § 85 — Accrued depreciation — Deduction from original cost. 


18. The Department of Public Service may deduct accrued depreciatio 
from the original cost of utility property in determining the fair value o 
the property for rate-making purposes, p. 33. 


Valuation, § 104 — Accrued depreciation estimate — Reserve as measure of de 
preciation. 
19. The Department of Public Service, in determining the fair value o 
utility property for rate-making purposes, may not adopt as the amount o 
existing accrued depreciation a certain proportion of the utility’s deprecia 
tion reserve book account without requiring further evidence, or withou 
making its own investigation and study, p. 33. 


Expenses, § 87 — Payment to parent company — License agreement — Telephon 
company. 
20. Payments by a telephone company to a parent company under a licens 
contract providing for the furnishing by the parent company of varioug 
services and for the use of patents should be allowed as an operating ex 
pense to the extent that they are reasonable, p. 37. 


Expenses, § 49 — Employee pensions — Payments to trustee. 
21. Payments made by a telephone company to a trustee under its pension 
plan to provide for the cost of pensions should be allowed as operating 
expenses where such plan had been in effect prior to enactment of thé 
Federal Social Security Act, p. 42. 


Return, § 44 — Reasonableness — Risk element. 
22. The risk element should always be considered in determining the rate 
of return to be allowed to a public utility company, p. 48. 


Appeal and review, § 49 — Commission orders — Rate of return. 
23. Upon review of an order of the Department of Public Service fixing 2 
rate of return on the fair value of the utility property, the question to be 
determined is whether or not the order is confiscatory, p. 49 


Return, § 35 — Reasonableness — Economic conditions — Price trends. 


24. Existing economic conditions, price trends, and value levels are factors 
to be considered in fixing a fair return for a public utility company, p. 51. 


Return, § 26 — Reasonableness — Prevailing interest rates. 


25. Current rates of interest asked or received on investments or loans ls 
should be considered in determining a fair rate of return for a public utility L 
company, p. 51. 
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rturn, § 111 — Telephone company. 


26. A return allowance of 5 per cent was held to be reasonable for a tele- 


phone company, p. 54. 


Erpenses, § 109 — Municipal taxes — Levies on gross income. 


27. Municipal occupation taxes on gross income of a telephone company 
should be allowed as operating expenses for rate-making purposes, p. 55. 


Rates, § 147 — Cost of particular service — Local expenses — Municipal occupa- 


tion taxes. 


28. Municipal occupation taxes levied against a telephone company should 
be reflected in rates charged in the community where the taxes are levied, 
and such taxes should not be passed on to ratepayers in other communities, 


p. 3d. 


Expenses, § 58 — Payments under franchise. 
29. Payments by a telephone company to a municipality as required by fran- 
chise in order to obtain the right to place poles, wires, and conduits within 
public streets fall within the classification of general operating expenses, 


p. 60. 


Rates, § 147 — Cost of particular service — Franchise payments. 
30. Payments by a telephone company under franchise for the right to use 
public streets, differing basically from taxes paid pursuant to excise or 
similar taxes levied by a municipality, are not properly passed along to the 
ratepayers within the respective cities within which the company is operating 


pursuant to the franchise, p. 60. 
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Lewis, all of Olympia, for Depart- 


ment; Skeel, McKelvy, Henke, Even- 
son & Uhlmann, of Seattle, for Tele- 
phone Users League of Washington, 
Inc. ; Harry L. Olson, of Yakima, Tim 
Healy, of Bellingham, Chas. R. Lewis, 
of Shelton, Owen L. Knowlton, of 
Dayton, A. D. Gillies, of Aberdeen, 
Geo. C. Ellsbury, of Centralia, John 
Dobson, of Renton, A. C. Van Soelen, 
Glen E. Wilson, and J. Ambler New- 
ton, all of Seattle, G. M. Ferris, of 
Spokane, Howard Carothers, of Ta- 
coma, E. W. Anderson, of Olympia, 
Jas. W. Bryan, Jr., of Bremerton, H. 
E Donohoe, of Chehalis, Judd Kim- 
ball, of Walla Walla, McMicken, 
Rupp & Schweppe and John N. Rupp, 
all of Seattle, Arthur T. George and 
Alfred Sutro, both of San Francisco, 
Cal., and Fletcher Rockwood, of Port- 
land Or., for respondent. 
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Beats, J.: The Pacific Telephone tion of the cities of Seattle and Clarks 
& Telegraph Company is a California ton. May 19th, the Department, } 
corporation, owning and operating a order, suspended this tariff. There 
telephone system throughout the states after, the Department, by order, con 
of Washington, Oregon, northern Cal- solidated for hearing all the tariff 
ifornia, and a small portion of the state which had been filed by the company; 
of Idaho. The company furnishes in and which the Department had sys. 
the state of Washington both intra- pended, together with the proceeding 
state and interstate telephone service, which had been instituted by the De. 
and is a public service company within partment above referred to. Hearings 
the scope of the “Public Service Com-_ were held before the Department from 
mission Law,” Rem. Rev. Stat. § 10,- July 28, 1939, until May 1, 1940. 
339 et seq. During the month of June, was estimated that the company, from 
1938, the company filed with the De- the rates set forth in its tariff filings, 
partment of Public Service of Wash- would have derived an increase in net 
ington rate schedules designed to in- revenue for the year 1940 in an 
crease its net revenue. These sched- amount exceeding $1,300,000. 
ules included a tariff providing for in- July 6, 1940, the Department en- 
creases over the pre€xisting rates for tered an order permanently suspend. 
intrastate message toll telephone serv- jing all the tariffs above mentioned, 
ice over routes longer than 56 miles which had been filed by the company, 
air line, and a tariff directing the pass- and directing the company to cancel 
ing on, by the company, to its custom- these tariffs. 34 PUR(NS) 193. 
ers in six cities, of municipal occupa- The order further provided that the 
tion taxes levied by those cities against Department retained jurisdiction of 
the company. June 25, 1938, the De- the proceeding, for the purpose of con- 
partment, by order, suspended these ducting a general investigation of the 
tariffs, and two days later the com- company’s rates and practices. The 
pany filed a tariff providing for company seasonably, by writs of re- 
changes in the preéxisting rates for view and supersedeas, brought this 
exchange telephone service in the city order before the superior court for 
of Seattle, which latter tariff the De- revision. It was stipulated that the 
partment suspended by order dated company should not be penalized for 
June 29, 1938. disobeying the order of July 6th, 

March 31, 1939, the Department, pending order of the superior court 
on its own motion, filed a complaint upon the company’s application for 
instituting an investigation of the supersedeas. 
rates and practices of the company in October 31, 1940, the Department 
the conduct of its telephone business entered an order in the proceeding in- 
within the state of Washington. May _ stituted by the Department, which or- 
10, 1939, the company filed a tariff der effected a general rate reduction. 
providing for changes in telephone 37 PUR(NS) 321. The company, 
rates to become effective in all the by writ of review, brought this order 
company’s telephone exchanges in the before the superior court, and the mat- 
state of Washington, with the excep- ter was consolidated for hearing be- 
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fore that court, with the other order 
above referred to. 

December 17, 1940, the company 
faving failed to file new rate sched- 
les as directed by the October order, 
the Department entered an order es- 
ablishing rate schedules in conform- 
ity with the October order. The com- 
gany brought this order before the 
superior court for review, as did vari- 
ous cities who desired a judicial re- 
view of both the October and Decem- 
per orders. All the petitions for re- 
yiew were consolidated for hearing 
before the superior court, and have 
been consolidated for hearing before 
this court. 

After lengthy hearings, the superi- 
or court, July 18, 1941, filed its memo- 
randum opinion, and September 29, 
1941, entered its decree, the material 
portions of which read as follows: 

“Now, therefore, in compliance 
with paragraph 10428 of Remington’s 
Revised Statutes, the court hereby 
renders its decree: 

“It is ordered, adjudged, and de- 
creed that the following findings made 
by the Department of Public Service 
of Washington of July 6 (supra), 
October 31 (supra), or December 17, 
1940, are erroneous in the following 
particulars : 

“1. The Department in its deter- 
mination of fair value of relator’s 
property for rate-making purposes 
failed to include property in Account 
No. 100.3, denominated ‘Property 
Held for Future Use.’ The relator is 
entitled to earn a return on the prop- 
erty included in Account No. 100.3 
and all of such property should be in- 
cluded in the determination of the 
fair value of relator’s property for 
rate-making purposes. 


“2. The Department in its de- 
termination of fair value of relator’s 
property erred as a matter of law in 
finding that the fair value of such 
property was its original cost less the 
depreciation reserve. The Depart- 
ment must, in determining the fair 
value of relator’s property, give con- 
sideration to the cost of reproduction 
of such property, less existing depre- 
ciation. Existing depreciation must be 
determined by physical inspection, in 
so far as practicable, giving due con- 
sideration to other causes of retire- 
ment of property such as inadequacy, 
obsolescence, changes in the art, and 
requirements of public authorities. 

“3. The findings of the Depart- 
ment, determining the amount and 
nature of operating expenses to be de- 
ducted from gross revenue, are in 
error in the following particulars: 

“(a) Disallowance of license fees 
paid by relator to the American Tele- 
phone and Telegraph Company under 
the license contract with that com- 
pany and charged to Washington 
state operations. 

“(b) Disallowance of payments 
made by relator to the trustee under 
the pension plan to provide forthe 
cost of pensions. 

“The disallowance of both said 
payments was erroneous as a matter 
of law and all such charges should be 
included as necessary operating ex- 
penses. 

“4. The Department erred in fix- 
ing the fair rate of return which re- 
lator is entitled to earn on the fair 
value of its property at 5 per cent. As 
a matter of law and fact a fair return 
upon such fair value is not less than 6 
per cent. 

“The other findings made by the 
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Department of Public Service of 
Washington either on July 6, October 
31, or December 17, 1940, are neither 
approved nor disapproved. 

“It is further ordered, adjudged, 
and decreed that the orders of the De- 
partment of Public Service of Wash- 
ington, dated July 6, October 31, and 
December 17, 1940, except in so far 
as they refer to the station-to-station 
method of rate making as contradis- 
tinguished from the board-to-board 
method of rate making and the change 
to measured service in Seattle (the 
above is not to be taken as an affirm- 
ance or disaffirmance of the Depart- 
ment) and each of them, be and they 
are hereby reversed and the proceed- 
ings remanded to the Department of 
Public Service of Washington for 
further proceedings in accordance 
with this decree. 

“The respondents are hereby al- 
lowed an exception to all parts of the 
above and foregoing decree.” 

From this decree, the Department 
of Public Service of Washington 
(herein referred to as the Depart- 
ment) has appealed; Telephone Users 
League of Washington, Inc., has also 
appealed; and the cities of Seattle, 
Spokane, Tacoma, Yakima, Belling- 
ham, together with other cities, have 
cross-appealed. Argument before 
this court was, by agreement of the 
parties, delayed until June 15, 1943. 

We shall first consider the Depart- 
ment’s appeal. 

The Department assigns error upon 
that portion of the decree reversing 
the Department’s orders of July 6, 
October 31, and December 17, 1940, 
and remanding the proceedings to the 
Department for further considera- 
tion. Error is also assigned upon the 
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vacation of the Department’s findings 
and order establishing the fair valye 
of the company’s property for rate. 
making purposes; upon the vacation 
of that portion of the Department’s 
order disallowing, as an operating ex. 
pense, the license fee payments made 
by the company to the American Tele. 
phone and Telegraph Company; upon 
the vacation of the Department’s order 
disallowing, as an operating ex. 
pense, moneys placed by the company 
in its private pension fund; and upon 
the vacation of the Department's order 
fixing 5 per cent as a fair rate of re- 
turn to be earned by the company up- 
on its property within the state of 
Washington. 

[1] Appellant caused to be pre- 
pared and filed in the superior court a 
proposed statement of facts to be used 
as a portion of the record on this ap- 
peal, the proposed statement contain- 
ing matters which occurred during 
the hearing before the superior court. 
Respondent moved the superior court § 
to strike the proposed statement, and 
the superior court granted the motion. 
Appellant then brought the matter be- 
fore this court by way of a writ of 
certiorari, for the purpose of review- 
ing the order referred to. This court 
reviewed the order, and held that the 
superior court erred in striking the 
proposed statement of facts, and re- 
versed the order. State ex rel. De- 
partment of Public Service v. Wilson 
(1942) 12 Wash(2d) 614, 123 P 
(2d) 341. Upon the receipt of the 
remittitur, the superior court certified 
appellant’s proposed statement of 
facts, and the same was forwarded to 
this court as a portion of the record on 
appeal. Respondent moved this court 
to strike the statement of facts, and 
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the motion was passed to the merits 
for consideration. 

Respondent argues that as the stat- 
ute provides that on appeal to the su- 
perior court from an order entered by 
the Department “Such cause shall be 
heard by the court without the inter- 
yention of a jury on the evidence and 
exhibits introduced before the De- 
partment and certified to by it,” Rem 
Rev Stats 29 PUR(NS) 321, 327, 
Supp § 10428, and that on appeal 
from a decree of the superior court, 
“The original transcript of the 
record and testimony filed in the 
superior court in any action to review 
an order of the Commission, together 
with a transcript of the proceedings in 
the superior court, shall constitute the 
record on appeal to the supreme 
court,” Rem Rev Stats § 10430, this 
court must determine the appeal solely 
upon the record made before the De- 
partment and a transcript of appro- 
priate superior court files. 

In this connection, respondent cites 
the case of State ex rel. Country Club 
v. Department of Public Service 
(1939) 198 Wash 37, 29 PUR(NS) 
321, 327, 86 P(2d) 1104, 1108, in 
which we said: “They [relators] 
call attention to the fact that our stat- 
utes provide for a complete transcript 
of all testimony [before the Depart- 
ment] (Rem Rev Stats § 10423 [PC 
§ 5608] ), and that provision is made 
for review on this record alone, both 
by the superior court (§ 10428 [PC 
§ 5613]), and by this court (§ 10430 
[PC § 5615]).” 

Such an appeal as this brings before 
us the judgment of the superior court. 
As we said in Re Foy (1941) 10 
Wash(2d) 317, 328, 116 P(2d) 545, 
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551: “We have before us for review 
the judgment of the superior court, 
not the rulings of the administrative 
tribunal.” 

It would seem that matters might 
have transpired before the superior 
court which would be relevant on an 
appeal from the judgment which that 
court entered. The parties might 
have agreed upon a finding or a ruling 
to be made by the court, or one party 
might have proposed a finding which 
the court adopted. Certainly these 
matters could not be completely re- 
viewed by this court without knowl- 
edge of what had happened before the 
court below. 


Rem Rev Stats Supp § 10428, 
supra, provides that the superior 
court shall review an order of the 
Department of Public Service “on the 
evidence and exhibits introduced be- 
fore the Department.” Rem Rev 
Stats § 10430, supra, relative to an ap- 
peal to this court from the superior 
court, refers to “the original tran- 
script of the record and testimony filed 
in the superior court together 
with a transcript of the proceedings in 
the superior court,” as constituting 
the record on appeal. The sections 
apply specifically to reviews and ap- 
peals from orders of the Department 
of Public Service. In § 10430, the 
legislature used the word transcript, 
referring to the record and testimony 
taken before the Department, and 
then provided for “a transcript of the 
proceedings in the superior court.” 
This section does not refer to the 
transcript of the files, but uses the 
word proceedings, which includes all 
matters which occurred before the su- 
perior court, both by way of papers 
which became properly a portion of 
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the clerk’s files, as well as matters 
which transpired in open court. 

This section should be construed 
liberally in aid of our appellate juris- 
diction, and we hold that in using the 
word transcript the second time, the 
legislature intended to include not 
only a transcript of pertinent portions 
of the clerk’s file but a written record 
of such proceedings before the court 
by way of a statement of facts or bill 
of exceptions as are deemed pertinent 
to a consideration of the questions to 
be presented on appeal to this court. 
A statement of facts is often referred 
to as a transcript of the testimony, 
which in fact it is, and while in the 
trial before the superior court no tes- 
timony was admissible, other things 
may have occurred which should be 
considered by this court on appeal. 

Of course, this court, on appeal 
from a decree of the superior court 
reviewing a departmental order, in so 
far as the evidence upon which that 
order was based, may consider only 
the record made before the Depart- 
ment, but nevertheless on such an ap- 
peal we are required to review the 
judgment of the superior court. 

We hold, then, that if a party to 
such an appeal as this deems matters 
which occurred before the superior 
court to be relevant and of importance 
to a proper determination of the ques- 
tions to be decided, such matters may 
be made a part of the record on appeal 
by statement of facts or bill of excep- 
tions. Whether or not matters con- 
tained in such a document are per- 
tinent and may properly be considered 
by this court in deciding the questions 
presented is, of course, a matter to be 
determined as to each particular item 
contained in such a statement of facts. 
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The motion to strike the statement 
of facts is denied. 

The hearings conducted by the De. 
partment in the matter now before ys 
consumed months, and involved a 
vast amount of research and study, 
Prior to the entry of the order of July 
6, 1940, 34 PUR(NS) 193, the De. 
partment had devoted ninety days to 
hearing the matters at issue, five hun- 
dred exhibits had been filed, and ten 
thousand typewritten pages of testi- 
mony had been adduced. After call- 
ing attention to these matters, the De- 
partment said: “This is by far the 
most complex case and the most 
voluminous record which this Depart- 
ment has ever had before it.” The 
record, of course, was considerably 
enlarged as the result of subsequent 
hearings. 

By its first assignment of error, ap- 
pellant Department states its conten- 
tion that the trial court erred in re- 
versing the three departmental orders 
above referred to. By its decree, the 
court vacated five specific portions of 
the July and October orders, supra. 
The decree then reversed all the orders 
(except two provisions of the October 
order), and remanded the proceeding 
to the Department. 


The decree was prepared, as it re- 
cites, in compliance with Rem Rev 
Stats Supp § 10428, which, referring 
to a review of the departmental order 
before the superior court, provides: 
“Such cause shall be heard by the 
court without the intervention of a 
jury on the evidence and exhibits in- 
troduced before the Department and 
certified to by it. Upon such hearing 
the superior court shall enter judg- 
ment either affirming or setting aside 
or remanding for further action the 
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fndings or order of the Department 
ynder review. In case such 
fndings or order be set aside, or re- 
yersed and remanded, the court shall 
make specific findings based upon ev- 
jdence in the record indicating clearly 
all respects in which the Department’s 
findings or order are erroneous.” 
Appellant contends that by the de- 
cree no fact found by the Department 
was set aside or reversed, and that on 
appeal it must be held that all of the 
findings of fact made by the Depart- 
ment were, in effect, affirmed by the 
trial court, and that for this reason the 
court did not, and indeed could not, 
make any of the specific findings re- 
ferred to in the quoted portion of 
§ 10428. Appellant then argues that 
the trial court disagreed with the De- 
partment only as to certain conclu- 
sions of law, and that therefore the 
sole question before this court is, ““Do 
the Department’s findings support the 
Department’s orders? If they do, the 
Department’s orders must be af- 
firmed.” Appellant argues that, pur- 
suant to the writs of review, the su- 
perior court was required to determine 
only one ultimate question, namely: 
Were the rates promulgated by thé 
Department in its December order just 
and reasonable, or were they ob- 
noxious to the argument that they 
were arbitrary and confiscatory, in 
that they deprived respondent of its 
property without due process of law? 
Appellant also contends that any 
errors contained in the departmental 
record were and are immaterial, if the 
ultimate finding of the Department, 
fixing rates, does not result in confis- 
cation, and that as the trial court did 
not specifically find that the carrying 
out of the departmental orders would 
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result in confiscation of respondent’s 
property, the teversal of the depart- 
mental orders was erroneous. 

By the decree appealed from, supra, 
the court, after stating in four num- 
bered paragraphs that certain “find- 
ings” of the department were errone- 
ous, continued by stating that the 
other “findings” made by the Depart- 
ment “are neither approved nor dis- 
approved.” 

Appellant contends that as the De- 
partment found that the rates which it 
established by its order were adequate, 
fair, and sufficient, it should now be 
held that this finding was approved by 
the superior court, and that, the trial 
court having made no specific findings 
that this and other findings were er- 
roneous, the departmental order of 
December 17, 1940, fixing rates, 
should be affirmed. 

[2] The sum of appellant’s argu- 
ment is that under § 10428, supra, the 
trial court not having specifically set 
aside any of the findings of the De- 
partment, the findings stand affirmed, 
and the only question before this court 
is whether or not the findings support 
the orders of the Department. 

The trial court had before it the 
complete departmental record, in- 
cluding all the evidence, the findings, 
and the orders which the Department 
entered. By its decree, the superior 
court held that the Department had 
acted illegaliy (1) in the method fol- 
lowed in determining the fair value of 
respondent’s property for rate-making 
purposes; (2) in excluding from the 
amount of respondent’s disbursements 
to be allowed as operating expenses, 
moneys paid under the so-called li- 
cense contract and in maintaining 
respondent’s system of pensions; and 
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(3) in fixing 5 per cent as the rate 
of return to be realized by respondent 
upon the fair value of its property 
used and useful in the public service. 

The questions before us are limited 
to those presented by appellant’s ap- 
peal from the decree of the superior 
court. Clearly, if the proceeding was 
to be remanded to the Department for 
further action, the Department should 
be left free to consider any and all 
questions pertaining to the matter, 
and should not be hampered or the 
scope of its future inquiry limited by 
any contention that certain of its find- 
ings had been affirmed by the superior 
court, and that those matters were 
therefore closed to further investiga- 
tion or consideration. 

Upon this appeal, no question is be- 
fore us concerning any portion of the 
Department’s orders, save those re- 


ferred to in the decree of the superior 
court, and such portions of the orders 
as are dependent thereon. 

In proceedings such as this, it is 
often very difficult to determine the 
dividing line between questions of fact 


and questions of law. In rate cases, 
these questions are not divided by any 
sharp line of demarcation. The ques- 
tions here presented are of law, 
rather than of fact. 

In the case of Mallinger v. Webster 
City Oil Co. (1931) 211 Iowa 847, 
849, 234 NW 254, 256, the supreme 
court of Iowa said: “ where 
the ultimate conclusion can be arrived 
at only by applying a rule of law, the 
result so reached embodies a conclu- 
sion of law, and is not a finding of 
fact.” 


The case cited arose under the 
workmen’s compensation statute of 
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the state of Iowa, but the clear and 
comprehensive statement above quot- 
ed applies with equal force to such a 
proceeding as that now before us, 

In the case of Ohio Bell Teleph. Co, 
v. Ohio Pub. Utilities Commission 
(1937) 301 US 292, 304, 81 L ea 
1093, 18 PUR(NS) 305, 313, 57 
S Ct 724, 730, the Supreme Court, 
speaking through Mr. Justice Car. 
dozo, said: “Regulatory Commis- 
sions have been invested with broad 
powers within the sphere of duty as- 
signed to them by law. Even in 
quasi-judicial proceedings their in- 
formed and expert judgment exacts 
and receives a proper deference from 
courts when it has been reached with 
due submission to constitutional re- 
straints. (Citing cases.) Indeed, 
much that they do within the realm 
of administrative discretion is exempt 
from supervision if those restraints 
have been obeyed. All the more in- 
sistent is the need, when power has 
been bestowed so freely, that the ‘in- 
exorable safeguard’ (St. Joseph Stock 
Yards Co. v. United States [1936] 
298 US 38, 73, 80 L ed 1033, 1052, 
14 PUR(NS) 397, 56 S Ct 720, 735) 
of a fair and open hearing be main- 
tained in its integrity.” (lItalics 
ours. ) 

The Department of Public Service 
of Washington is a legislative agency 
possessed only of the powers con- 
ferred upon it by the Constitution of 
this state and legislative enactments. 
In its proceedings, it is at all times 
subject to limitations imposed by the 
Federal Constitution and by the Con- 
stitution of our state. As such a 
legislative agency, the Department 
has power, and it is its duty, to gather 
facts and consider evidence, and based 
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upon the record which has been made 
before it, to fix or approve fair and 
reasonable rates which a public utility 
may charge for its service. In the 
curse of its operations, the Depart- 
ment necessarily covers much ground, 
and is required to consider many ex- 
tremely complicated questions of fact 
in the light of established law, which 
is also complicated, and which is still, 
in some of its phases, new. Courts 
have naturally experienced much dif- 
fculty in determining the principles 
which govern proceedings before rate- 
making authorities, and questions 
which have not yet been definitely 
settled sometimes arise. 

[3] In all jurisdictions, the rate- 
making authority is required to gather 
facts upon which to base an order 
affecting rates, and from those facts 
make findings which support the order 
entered. Upon review, the courts 


may always scrutinize those facts, for 
the purpose of determining whether 
or not the findings have been arbi- 


trarily or capriciously made. Inter- 
state Commerce Commission v. Louis- 
ville & N. R. Co. (1913) 227 US 88, 
57 L ed 431, 33 S Ct 185; Florida v. 
United States (1931) 282 US 194, 
212, 75 L ed 291, 51 S Ct 119; United 
States v. Carolina Freight Carriers 
Corp. (1942) 315 US 475, 86 L ed 
971,43 PUR(NS) 423, 62 S Ct 722. 
In all its proceedings, the regulatory 
body must act strictly within its stat- 
utory authority, within constitutional 
limitations, and in a lawful manner. 
United States v. Carolina Freight 
Carriers Corp. supra; State ex rel. 
Puget Sound Power & Light Co. v. 
Department of Public Works (1934) 
| 179 Wash 461, 7 PUR(NS) 14, 38 
P(2d) 350. 
[2] 
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Orders of the Department may be 
reviewed as to constitutional ques- 
tions inhering therein, and such or- 
ders should also be scrutinized for 
the purpose of arriving at a judicial 
decision as to whether or not the De- 
partment has acted arbitrarily. Flor- 
ida v. United States, supra; Mitchell 
v. United States (1941) 313 US 80, 
85 L ed 1201, 61 S Ct 873; Gray v. 
Powell (1941) 314 US 402, 86 L ed 
301, 62 S Ct 326; Hoboken Manu- 
facturers’ R. Co. v. United States 
(1942) 47 FSupp 779. 

In the case of Interstate Commerce 
Commission v. Louisville & N. R. Co. 
supra, 227 US at p. 91, the court con- 
sidered certain railroad rates fixed by 
the Commerce Commission, and, 
speaking through Mr. Justice Lamar, 
referring to the order of the Com- 
mission under attack, said: “A find- 
ing without evidence is arbitrary and 
baseless. And if the government’s 
contention is correct, it would mean 
that the Commission had a power pos- 
sessed by no other officer, administra- 
tive body, or tribunal under our gov- 
ernment. It would mean that, where 
rights depended upon facts, the Com- 
mission could disregard all rules of 
evidence, and capriciously make find- 
ings by administrative fiat. Such au- 
thority, however, beneficently exer- 
cised in one case, could be injuriously 
exerted in another, is inconsistent 
with rational justice, and comes under 
the Constitution’s condemnation of all 
arbitrary exercise of power.” 

In the case of State ex rel. Model 
Water & Light Co. v. Department of 
Public Service (1939) 199 Wash 24, 
29 PUR(NS) 1, 8, 90 P(2d) 243, 
249, we said: “The findings of the 
Department are to be given the same 
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weight accorded to any impartial tri- 
bunal, and may not be overturned 
unless the clear weight of the evidence 
is against its conclusions, or unless it 
has mistaken the law applicable to the 
matter adjudicated, or, as sometimes 
expressed, unless the findings show 
evidence of arbitrariness and disregard 
of the material rights of the parties 
to the controversy.” 

This portion of the opinion in the 
case cited was quoted with approval 
in the cases of State ex rel. Oregon- 
Washington R. & Nav. Co. v. Walla 
Walla (1940) 5 Wash(2d) 95, 104 
P(2d) 764, and Manlowe Transfer 
& Distributing Co. v. Department of 
Public Service (1943) — Wash(2d) 
—, 140 P(2d) 287. 

In this state, the statute provides 
for judicial consideration of depart- 
mental orders by way of a writ of re- 
view to the superior court, which 


court must hear and determine ques- 
tions presented upon the evidence tak- 


en before the Department. Questions 
which have been determined by this 
court upon appeals from reviews of 
orders entered by other statutory fact- 
finding bodies are not necessarily in 
point upon questions presented in con- 
nection with consideration of orders 
entered by appellant Department, as 
the statutes constituting the respec- 
tive authorities may differ. 

In the case at bar, it was the prov- 
ince of the trial court to review the 
departmental orders before it and de- 
termine whether or not the Depart- 
ment (1) had correctly followed the 
statutes as to matters of procedure 
(2) had failed to grant respondent a 
fair hearing, (3) in making its find- 
ings and orders, had acted arbitrarily 
or capriciously, or (4) had violated 
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rights secured to respondent by th 
Constitution of the United States 9 
the Constitution of the state of Wash 
ington, or, as so often stated in oy 
decisions, had, in reaching its results 
proceeded upon a _ fundamentall 
wrong basis. 

[4-6] The trial court was bound 
by no conclusion of the Department 
as to any question of law, always ob 
serving the rule that the burden of 
proof rested upon the party attacking 
the order. State ex rel. Kitsap Count 
Transp. Co. v. King County (1940 
3 Wash(2d) 392, 35 PUR(NS) 429, 
101 P(2d) 327; State ex rel. Case y. 
Public Service Commission, 298 Mo 
303, PUR1923E 431, 249 SW 955; 
Clear Creek Oil & Gas Co. v. Ft. 
Smith Spelter Co. 161 Ark 12, PUR 
1924B 851, 255 SW 903. 

This rule applies whether questions 
presented concern constitutional or 
statutory limitations. Los Angeles 
Gas & E. Corp. v. Railroad Commis- 
sion, 289 US 287, 304, 77 L ed 1180, 
PUR1933C 229, 53 S Ct 637. 

In the case of Smyth v. Ames 
(1898) 169 US 466, 42 L ed 819, 
18 S Ct 418, the Supreme Court laid 
down the rule that if a rate prescribed 
by a rate-making authority does not 
yield a fair return upon the value of 
the utility’s property, the rate is con- 
fiscatory, and the order establishing 
the same is void upon constitutional 
grounds. The doctrine of the Smyth 
Case has been consistently followed 
by the Supreme Court and by state 
courts, including the courts of the state 
of Washington. State ex rel. Puget 
Sound Power & Light Co. v. Depart- 
ment of Public. Works (1934) 179 
Wash 461, 7 PUR(NS) 14, 38 P 
(2d) 350. 
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The power of the courts to deter- 
fine constitutional questions cannot 
limited by statutes constituting 
lateemaking authorities, or by statutes 
urporting to regulate judicial consid- 
ation of the orders of such stat- 
tory authorities. 

[7] In the case at bar, the basic 
westion presented is whether or not 
he rate of return fixed by the depart- 
nental orders will accord respondent 
ifair return upon the fair value of its 
soperty; in other words, whether en- 
forcement of the orders.of the De- 
artment will result in taking the prop- 
aty of respondent without due process 
of law, in violation of the provisions 
of the Federal and state Constitu- 
ions. In determining whether a rate 
ixed by a regulatory body is fair or 
wnfiscatory, neither the findings nor 
wnclusions of the Department are 
binding upon the courts. Individual 
judges have dissented from this prop- 
ysition, but the rule has been clearly 
tated by the Supreme Court of the 
United States. In the case of Ohio 
Valley Water Co. v. Ben Avon, 253 
US 287, 289, 64 L ed 908, PUR 
1920E 814, 40 S Ct 527, 528, the 
court said: ‘“The order here involved 
prescribed a complete schedule of 
maximum future rates and was legis- 
lative in character. In all such 
cases, if the owner claims confiscation 
of his property will result, the state 
must provide a fair opportunity for 
submitting that issue to a judicial 
tribunal for determination upon its 
own independent judgment as to both 
law and facts; otherwise the order is 
void because in conflict with the due 
process clause, Fourteenth Amend- 
ment.” 

The rule was approved in the case 


19 


of St. Joseph Stock Yards Co. v. 
United States (1936) 298 US 38, 80 
L ed 1033, 14 PUR(NS) 397, 56S 
Ct 720. 

The reasoning of the cases decided 
by the Supreme Court of the United 
States has been adopted and approved 
by the state courts. Southern Cali- 
fornia Edison Co. v. Railroad Com- 
mission (1936) 6 Cal(2d) 737, 17 
PUR(NS) 311, 59 P(2d) 808; 
Otis Elevator Co. v. Industrial Com- 
mission (1922) 302 Ill 90, 134 NE 
19; East Ohio Gas Co. v. Public 
Utilities Commission (1938) 133 
Ohio St 212, 22 PUR(NS) 489, 12 
NE(2d) 765; Pacific Teleph. & Teleg. 
Co. v. Wallace (1938) 158 Or 210, 
23 PUR(NS) 65, 75 P(2d) 942; 
Wisconsin Teleph. Co. v. Public 
Service Commission (1939) 232 
Wis 274, 30 PUR(NS) 65, 287 NW 
122; Re Northwestern Bell Teleph. 
Co. (1942) — SD —, 46 PUR(NS) 
293, 6 NW(2d) 165, 171. 

[8-10] Appellant argues that “un- 
less the orders of the Department in 
totality of their effect confiscate the 
property [of respondent], the order 
of the Department establishing the 
rate schedules must be affirmed.” 
Appellant then says: “The findings 
of the Department establish that the 
ordered rates are not confiscatory, but 
are fair and reasonable.” If we un- 
derstand appellant correctly, appellant 
argues that a finding having been 
made that the rates were reasonable, 
the court is bound thereby, unless it 
be held that the evidence does not sup- 
port the order. In advancing this 
proposition, appellant apparently 
would limit judicial review to the 
question of whether or not on the 
facts the Department acted arbitrarily 
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and capriciously, losing sight of the 
rule that the courts may always de- 
cide whether or not the Department 
has acted within its prescribed legal 
limitations, and has observed the 
rules of law governing such investiga- 
tions and the resulting departmental 
orders. It is not the law that a rate- 
making authority may, by making a 
finding that certain rates are reason- 
able, preclude judicial review of its 
methods and processes in reaching 
such a finding, which, after all, in 
effect is a conclusion. 

In the case of St. Joseph Stock 
Yards Co. v. United States, supra, 298 
US at p. 50, 14 PUR(NS) at p. 403, 
the court, speaking through Mr. Chief 
Justice Hughes, said: 

“The fixing of rates is a legislative 
act. In determining the scope of judi- 
cial review of that act, there is a dis- 
tinction between action within the 


sphere of legislative authority and ac- 
tion which transcends the limits of 


legislative power. Exercising its rate- 
making authority, the legislature has a 
broad discretion. It may exercise 
that authority directly, or through the 
agency it creates or appoints to act for 
that purpose in accordance with ap- 
propriate standards. The court does 
not sit as a board of revision to sub- 
stitute its judgment for that of the 
legislature or its agents as to matters 
within the province of either. : 

When the legislature itself acts with- 
in the broad field of legislative dis- 
cretion, its determinations are conclu- 
sive. When the legislature appoints 
an agent to act within that sphere of 
legislative authority, it may endow the 
agent with power to make findings of 
fact which are conclusive, provided 
the requirements of due process which 
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are specially applicable to such ; 
agency are met, as in according a {aj 
hearing and acting upon evidence an 
not arbitrarily. In such cas¢ 
the judicial inquiry into the facts goe 
no further than to ascertain whethe 
there is evidence to support the find 
ings, and the question of the weight 0 
the evidence in determining issues 9 
fact lies with the legislative agen 

acting within its statutory authori 

“But the Constitution fixes limi 
to the rate-making power by prohibit 
ing the deprivation of property with 
out due process of law or the taking 
of private property for public us 
without just compensation. When th 
legislature acts directly, its action i 
subject to judicial scrutiny and deter 
mination in order to prevent the trans 
gression of these limits of power 
The legislature cannot preclude tha 
scrutiny or determination by any dec 
laration or legislative finding. Legis 
lative declaration or finding is neces 
sarily subject to independent judicia 
review upon the facts and the law b 
courts of competent jurisdiction to 
the end that the Constitution as the 
supreme law of the land may be main 
tained. Nor can the legislature escape 
the constitutional limitation by author 
izing its agent to make findings that 
the agent has kept within that limita 
tion.” (Italics ours.) 

The right to determine the constitu 
tionality of a rate inheres in the courts, 
and the judicial power cannot be im- 
paired by any statute establishing 
either the authority of the regulatory 
body or the manner in which it shall 
perform its functions. Of course, or- 
ders of such authority stand unless 
brought before the courts for review; 
that is a matter of procedure only. 
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However, once brought before the 
wurts, the parties are entitled to an 
independent judicial review of the 
gnstitutional questions presented, 
yhich are to be heard and decided after 
onsideration both of the facts and the 
hw. St. Joseph’s Stock Yards Co. v. 
United States, supra. A departmental 
finding that ordered rates are reason- 
ale cannot prevail if it appears to 
the court that the regulatory author- 
ity has proceeded on a fundamentally 
wrong basis, or if it has acted arbitra- 
ily or capriciously. In the case at 
tar, the decree appealed from de- 
dared that in making the orders be- 
fore the court for review, the De- 
partment had proceeded illegally and 
without warrant of law, and no con- 
dusion which the Department reached 
upon improper bases can convert that 
wrong into right. 

[11] Appellant argues that the 
trial court not having specifically dis- 
approved the rates as fixed by the 
Department, but having disapproved 
only certain of the methods by which 
the rates were determined, the rates 
fixed by the Department must stand, 
citing in support of its argument the 
case of West Ohio Gas Co. v. Ohio 
Pub. Service Commission, 294 US 63, 
79 L ed 761, 6 PUR(NS) 449,55 S 
Ct 316. 

The case cited came before the court 
on appeal of the Public Utilities Com- 
mission fixing the rates to be charged 
by a public utility engaged in the 
business of selling gas. The Supreme 
Court reversed the judgment of the 
state supreme court, and remanded the 
cause for further proceedings. Ap- 
pellant relies upon the following por- 
tion of the opinion (page 70 of 294 


US, 6 PUR(NS) at p. 453): “We 
do not now decide that there would 
be a denial of due process through 
the spread of distributing costs over 
the total area of service, if the new 
method of allocation had been adopt- 
ed after timely notice to the company 
and then consistently applied. This 
court does not sit as a board of revi- 
sion with power to review the action 
of administrative agencies upon 
grounds unrelated to the maintenance 
of constitutional immunities. Los 
Angeles Gas & E. Corp. v. California 
R. Commission, 289 US 287, 77 L ed 
1180, PUR1933C 229, 53 S Ct 637. 
Our inquiry in rate cases coming here 
from the state courts is whether the 
action of the state officials in the total- 
ity of its consequences is consistent 
with the enjoyment by the regulated 
utility of a revenue something higher 
than the line of confiscation. If this 
level is attained, and attained with 
suitable opportunity through evidence 
and argument (Southern R. Co. v. 
Com. ex rel. Virginia [1933] 290 US 
190, 78 L ed 260, 4 PUR(NS) 293, 
54 S Ct 148), to challenge the result, 
there is no denial of due process, 
though the proceeding is shot through 
with irregularity or error.” 

In connection with the case cited, it 
must be remembered that the Supreme 
Court of the United States, in re- 
viewing judgments of the supreme 
court of a state in connection with 
rate-making proceedings, is required 
to consider only constitutional ques- 
tions, while a state supreme court, in 
reviewing the order of an authority 
such as appellant Department, reviews 
not only questions arising under the 
Federal Constitution, but questions 
arising under the state Constitution 
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and the statute law of the jurisdiction, 
and also questions presented under the 
general law applicable to the regula- 
tion of utility rates by a state author- 
ity. While a court might uphold rates 
fixed by a regulatory authority if it 
appeared that the rates would allow 
the utility, all things considered, a 
fair return, even though the authority 
in its proceedings had committed er- 
ror, no court is obliged to follow that 
method, and it seems clear that such 
a method would be followed only in 
exceptional cases. It should be not- 
ed that, in the case cited, in addition 
to holding that the utility had not 
been accorded a fair hearing before 
the Commission, the court directed 
that an item of disbursement be add- 
ed to the yearly operating expenses. 
In this connection, the opinion of the 
supreme court in the case of West v. 
Chesapeake & P. Teleph. Co. (1935) 
295 US 662, 79 L ed 1640, 8 PUR 
(NS) 433, 55 S Ct 894, should also 
be considered. 

In the case at bar, the method 
adopted by the Department in several 
branches of its inquiry and action was 
basically and fundamentally erroneous, 
the errors being carried over into its 
orders. As it is the province of the 
Department and not of the superior 
court or of this court to originally 
determine the matters in connection 
with which the Department erred, the 
trial court correctly ruled that the 
cause should be remanded to the De- 
partment, with instructions to enter 
new orders based upon proper and 
lawful methods of procedure. The 
errors disclosed in the proceedings 
before the Department so seriously 
affected the results reached by the De- 
partment in the orders which it en- 
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tered, that it must be held that in the 
net results of the orders, respondent’; 
constitutional rights were infringed. 
[12] In the case of Smyth y, 












Ames (1898) 169 US 466, 42Laim | 
819, 18 S Ct 418, the Supreme Court fi Y- 
laid down the rule that to be valid, im U: 
rate must be determined upon a legal 93 
rate base, and that the regulatory au. { 
thority, in establishing a rate or ap- 

proving one already made, must con- % {t 
sider all essential elements that enter th 





into the matter of rate making. In 
the case at bar, the superior court 
properly held that the questions of 
whether or not the Department had 
erred in excluding certain parcels of 
real estate from the rate base, in fol- 
lowing the method adopted by the De- 
partment in fixing the fair value of 
respondent’s property for rate-mak- 
ing purposes, in excluding from 
operating expenses sums paid by re- 
spondent under the license contract 
and the pension plan, were questions 
of law to be determined by the court. 
Any question suggesting that the net 
return allowed by the Department is 
so low as to amount to confiscation is 
also a question of law. 

In the case of St. Louis & O’Fallon 
R. Co. v. United States, 279 US 461, 
487, 73 L ed 798, PUR1929C 161, 
49 S Ct 384, 388, the court said: 
“It was deemed unnecessary by the 
court below to determine whether the 
Commission obeyed the statutory man- 
date touching valuations since the or- 
der permitted the O’Fallon to retain 
an income great enough to negative 
any suggestion of actual confiscation. 
With this we cannot agree. Wheth- 
er the Commission acted as directed 
by Congress was the fundamental 
question presented. If it did not, the 
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action taken, being beyond the author- 
ity granted, was invalid. The only 
power to make any recapture order 
arose from the statute.” 

In the case of Northern P. R. Co. 
y, Department of Public Works, 268 
US 39, 44, 69 L ed 837, PUR1925D 
93, 97, 45 S Ct 412, 414, is found the 
following : 

“The Department’s error was 
fundamental in its nature. The use of 
this factor in computing the operating 
costs of the log traffic vitiated the 
whole process of reasoning by which 
the Department reached its conclu- 
sion. 

“The mere admission by an admin- 
istrative tribunal of matter which un- 
der the rules of evidence applicable to 
judicial proceedings would be deemed 
incompetent, United States v. Abilene 
& S. R. Co. (1924) 265 US 274, 288, 
68 L ed 1016, 44 S Ct 565, or mere 
error in reasoning upon evidence in- 
troduced, does not invalidate an order. 
But where rates found by a regulatory 
hody to be compensatory are attacked 
as being confiscatory, courts may in- 
quire into the method by which its 
conclusion was reached.” 

In the case of State ex rel. Puget 
Sound Power & Light Co. v. Depart- 
ment of Public Works (1934) 179 
Wash 461, 7 PUR(NS) 14, 38 P 
(2d) 350, this court followed the 
principle that rates established by the 
Department must rest on a funda- 
mentally sound legal basis. 

In the case of West v. Chesapeake 
& P. Teleph. Co. supra, 295 US at pp 
674, 675, 8 PUR(NS) at p. 440, the 
court followed the principle that the 
method employed by the rate-making 
authority in determining a rate was 


subject to judicial examination, and 
that if it appeared that the authority 
followed a method proscribed by law, 
the findings made by the authority 
were arbitrary and illegal. In the case 
cited, it appeared that the rate-making 
authority had used certain price trend 
indices in determining the rate base. 
In holding that the authority had pro- 
ceeded illegally, the court said: 

“We agree, therefore, with the view 
of the district court, that the method 
was inapt and improper, is not calcu- 
lated to obtain a fair or accurate re- 
sult, and should not be employed in 
the valuation of utility plants for rate- 
making purposes. As that court ob- 
served, it is not the function of a 
tribunal inquiring into the question of 
confiscation to set aside the legislative 
finding for mere errors of procedure. 
The duty of a court is merely to as- 
certain whether the legislative process 
has resulted in confiscation. In Los 
Angeles Gas & E. Corp. v. California 
R. Commission, supra, 289 US at 
p. 304, at p. 240 of PUR1933C, this 
court said: 

‘The legislative discretion implied 
in the rate-making power necessarily 
extends to the entire legislative proc- 
ess, embracing the method used in 
reaching the legislative determination 
as well as that determination itself. 
We are not concerned with either, so 
long as constitutional limitations are 
not transgressed. When the legisla- 
tive method is disclosed, it may have a 
definite bearing upon the validity of 
the result reached, but the judicial 
function does not go beyond the de- 
cision of the constitutional question. 
That question is whether the rates as 
fixed are confiscatory.’ . 
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“The language was used in respect 
of the claim that values of various ele- 
ments had been ignored by the Com- 
mission. It was found, however, that 
though error might have been com- 
mitted in respect of the items specified, 
other allowances neutralized the possi- 
ble error. See, also, Dayton Power & 
Light Co. v. Ohio Pub. Utilities Com- 
mission (1934) 292 US 290, 306, 78 
Led 1267, 3 PUR(NS) 279, 54S Ct 
647. Nothing said in either of these 
cases justifies the claim that this court 
has departed from the principles an- 
nounced in earlier cases as to the value 
upon which a utility is entitled to earn 
a reasonable return or the character of 
evidence relevant to that issue. It is 
apparent from what has been said that 
here the entire method of the Com- 
mission was erroneous and its use 
necessarily involved unjust and inac- 
curate results. In such a case it is not 
the function of a court, upon a claim 
of confiscation, to make a new valua- 
tion upon some different theory in an 
effort to sustain a procedure which is 
fundamentally faulty.” 

In the case of Pacific Teleph. & 
Teleg. Co. v. Thomas (1936) 13 PUR 
(NS) 337, 354, the circuit court of 
Multnomah county, Oregon, three 
judges sitting, enjoined certain rate 
provisions contained in an order of 
the Commissioner of Public Utilities 
of Oregon. In the course of an ex- 
haustive opinion, the court said: 

“We have discussed the power and 
duty of the court to inquire into the 
facts relative to substantive confisca- 
tion. It is no less our duty to test the 
procedure of the Commissioner by the 
due process clause of the Constitution. 
The fine line between substantive and 
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trolled thereby, then the Supreme 
Court will condemn the Commission’s 
action as a violation of the due process 
clause from the procedural standpoint 
without inquiring into the question of 
substantive confiscation. 





7 
procedural due process has not as ye 
been drawn by the Supreme Court T 
Certain decisions indicate that neither Mm te 

errors of law nor mistakes of fact wil] MM DY 
induce the Federal courts, sitting only jj ©" 
on the constitutional question, to en. Mmm { 
join a rate order unless upon the whok fa !¢! 
case the enforcement of the order (is 
would result in substantive confisca- 65, 
tion. (Citing cases. ) | 
“On the other hand, the propriety ™ 
of a method used is always open to re- 
view and criticism when the validity 
of the result is the subject of inquiry. # “ 
And it appears that, though adminis- @ 
trative orders will not be enjoined for My " 
mere error in method or reasoning, jm " 
nevertheless if the entire process is ‘ 
pervaded by the employment of an im- ‘ 
proper method so that the result is con- 
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“This conclusion may be reached in 
case of a wrongful refusal to consider 
and employ an essential method (St. 
Louis & O’Fallon R. Co. v. United 
States, 279 US 461, 73 L ed 798, 
PUR1929C 161, 49 S Ct 384), and 
may also be reached when an improper 
and controlling method of valuation 
has been employed, as clearly appears 
in the case of West v. Chesapeake & 
P. Teleph. Co. (1935) 295 US 662, 
79 L ed 1640, 8 PUR(NS) 433, 55 
S Ct 894, If the error in method so 
pervades the result as to deprive the 
utility of procedural due process of 
law, then we would be entitled to en- 
join the order without proceeding fur- 
ther.” 
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The Commissioner of Public Utili- 
ties appealed from the decree entered 
by the circuit court to the supreme 
curt of Oregon, which affirmed the 
decree of the circuit court. Pacific 
Teeph. & Teleg. Co. v. Wallace 
(1938) 158 Or 210, 23 PUR(NS) 
65,75 P(2d) 942. 

[13, 14] The trial court, in enter- 
ing its decree in the manner and form 
as rendered, proceeded within its ju- 
dicial power. Being of the opinion 
that the Department had erred in the 
particulars specified in the decree, the 
trial court followed the proper method 
in preparing its decree, and the pro- 
visions thereof indicate the trial 
court’s reasons for the reversal of the 
orders before it for review. While 
the court might, had it desired, have 
made further findings, the court was 
not required to do so, and upon appeal 
from the decree, it becomes the duty 
of this court to consider the case upon 
the merits, and decide all questions 
presented by appellant’s assignments 
of error, based upon specific portions 
of the decree appealed from. 

[15] Appellant contends that the 
trial court erred in directing that there 
be included in the rate base certain 
property referred to in the decree as 
property in account No. 100.3, which 
property the Department had excluded 
upon the ground that the same was not 
used and useful in service. It is ad- 
mitted that at the time of the entry of 
the Department’s orders, the property 
was not used by respondent in the con- 
duct of its business. The items con- 


sisted of three parcels of real estate 
and a considerable amount of under- 
ground conduit which had been in- 
stalled for future use. 
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Of the three parcels of real estate, 
one, a tract in Centralia, had been ac- 
quired in 1929, with the expectation 
that a building to house repeater equip- 
ment would be constructed thereon. 
On respondent’s books this property 
was carried at a valuation of some- 
thing over $33,000. The lot in Ho- 
quiam, which cost $2,500, adjoins re- 
spondent’s exchange building, and was 
purchased for the purpose of enabling 
respondent to extend its present build- 
ing when necessary, probably by 1947. 
The tract in Seattle, consisting of the 
southwest corner of Third avenue and 
Madison street, was also acquired in 
1929, when respondent’s business was 
rapidly expanding, and it appeared that 
it would be sound economy to con- 
struct an additional building in Seattle 
for the Washington-Idaho area. This 
property is carried on the company’s 
books at a valuation of a little less than 
$316,000. Soon after this property 
was acquired, respondent’s business 
ceased to expand, due to the prevalent 
depression, and it was considered that 
it was inadvisable to construct the of- 
fice building. The building now 
owned by respondent in Seattle is 
wholly inadequate, and respondent is 
now renting much office space to house 
its employees. The evidence indicates 
that it would be advantageous for re- 
spondent to construct a building upon 
the property referred to, when build- 
ing operations again become possible 
at a reasonable cost. 

Under Rem Rev. Stats Supp 
§ 10441, the Department is authorized 
to ascertain and determine, for rate- 
making purposes, the fair value of 
property owned by any public service 
company, used and useful for service 
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in this state. Appellant contends that 
the parcels of real estate above re- 
ferred to do not fall within the classi- 
fication “used and useful for service,” 
and for this reason were properly ex- 
cluded by the Department in determin- 
ing the amount of the rate base. 

In support of its argument, appel- 
lant cites the case of Columbus Gas & 
Fuel Co, v. Ohio Pub. Utilities Com- 
mission (1934) 292 US 398, 78 L ed 
1327, 4 PUR(NS) 152, 54 S Ct 763, 
91 ALR 1403, in which the Supreme 
Court held that real property not pres- 
ently in use need not be included in the 
rate base unless the time for using it 
is so near that it may properly be held 
to have the quality of working capital. 

In the case of St. Joseph Stock 
Yards Co. v. United States (1935) 
11 F Supp 322, 329, affirmed (1936) 
298 US 38, 80 L ed 1033, 14 PUR 
(NS) 397, 56 S Ct 720, the court 
said: “The matter of including or ex- 
cluding land or property held for busi- 
ness expansion in the rate base is the 
matter of who—the ratepayers or the 
company—shall carry property which 
is not being used to produce the serv- 
ice paid for by the rate. Obviously, it 
may be proper and good business judg- 
ment may sometimes dictate provision 
for future expansion of the business. 
It is equally clear that, so far as the 
present ratepayers are concerned, there 
must be a limit to the extent to which 
they can be compelled to pay for pro- 
viding possible future facilities for 
future business. While a broad power 
and discretion must be left undisturbed 
in company management, yet, even as 
to expenditures directly entering into 
the present service for which the now 
customer pays, this discretion is not 
52 PUR(NS) 
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beyond control. West Ohio Gas Co, 
v. Ohio Pub. Utilities Commission, 
294 US 63, 79 L ed 761, 6 PUR(NS) 
449, 55 S Ct 316, decided Jan. 7, 
1935; Western Distributing Co, y, 
Kansas Pub. Service Commission, 285 
US 119, 124, 126, 76 L ed 655, PUR 
1932B 236, 52 S Ct 283. It would 
seem that such control should be much 
more extensive where the expenditure 
has no part whatsover in furnishing 
the service paid for. In fact, the gen- 
eral doctrine is that the rate base is 
made up of values used in furnishing 
the service.” 


















































In the case of Denver Union Stock 
Yard Co. v. United States, PUR 
1932C 225, 57 F(2d) 735, it was held 
that certain vacant lands acquired for 
future expansion had been improperly 
excluded from the rate base by the 
Secretary of Agriculture, who, pursu- 
ant to 7 USCA § 181 et seq., had in- 
stituted a proceeding for the purpose 
of inquiring into the reasonableness of 
plaintiff’s charges for its services. The 
court held that certain tracts of real 
estate had been acquired in good faith, 
for the purposes of expansion of the 
company’s facilities, which it appeared 
to the directors would be required be- 
fore any considerable lapse of time. 
The court discussed the power of the 
regulatory authority at considerable 
length, holding that the real estate had 
been improperly excluded from the 
rate base. 

We are convinced that the tracts of 
real estate above referred to were pur- 
chased by respondent in good faith, 
with every reasonable expectation that 
they would before long be improved 
by buildings which would be used in 
the course of the company’s business. 




























































While some years have elapsed since 
the purchase of the property, we hold 
that at this time it should be included 
in the rate base. The trial court did 
not err in directing the Department to 
consider these tracts of real estate in 
computing the valuation of respond- 
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be much [16] The Department also excluded 
nditure MM from the rate base certain construc- 





tion consisting of underground con- 
duits held for future use. By far the 
major portion of this construction at 
the time of the Department’s ruling 
consisted of a conduit installed in 1930 
on the westerly portion of the Pacific 
highway, between Seattle and Tacoma. 
The work was done at the time stated 
because of the contemplated paving 
and improvement of the highway, and 
because in view of the expected im- 
provement of the highway, the con- 
duit could then be laid at less cost. 
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ad in- 
nie Evidence introduced by respondent 
255 of shows that at this time there was much 
The use of the toll facilities between Seattle 
teal and Tacoma. Manifestly, construction 
‘aith, of underground conduits in advance of 
f the street improvements results in a great 
ared saving of expense. It appears that the 
| be- installation of these conduits at the 
ime. time they were placed in position con- 
the stituted the exercise of sound business 
able judgment on the part of respondent’s 
had officers. The same may be said of the 
the eye 
other smaller amounts of conduit in- 
= stalled by respondent. In this connec- 
ae tion, the Denver Union Stock Yard 
th, Company Case, supra, is also in point. 
hat In connection with the question now 
ed under consideration, appellant cites the 
in case of Pacific Coast Elevator Co. v. 





Department of Public Works, 130 
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Wash 620, PUR1925B 618, 228 Pac 
1022, a proceeding initiated by the De- 
partment on its own motion for the 
purpose of establishing reasonable 
charges for handling and storage of 
grain by the utility company, which 
brought before the superior court for 
review the order entered by the Depart- 
ment. In establishing the rate base, the 
Department excluded two warehouses 
owned by the utility which were not 
in use at the time of the hearing and 
which had not been used for the pre- 
ceding five years. Both warehouses 
were in disrepair, although they could 
have been reconditioned, The evidence 
before the Department indicated that 
there was no immediate prospect that 
the warehouses would be repaired and 
used, it appearing that competing 
plants had destroyed their value. This 
court affirmed the Department’s exclu- 
sion of these two warehouses from the 
rate base. Property which has been 
used and useful in the business of a 
utility, but which has apparently been 
abandoned and unused for five years, 
stands in a different position from 
property which has been purchased or 
installed fof future use, all in the ex- 
ercise of sound business judgment. 
The fact that circumstances have de- 
layed the actual use of the property is 
not controlling, nor does it have as 
much bearing on the question as long 
continued abandonment of property 
once used. 

Appellant suggests that the under- 
ground conduits installed between 
Seattle and Tacoma will be used to a 
considerable extent for the carriage 
of interstate service. The Department, 
after a separation study, may properly 
allocate a reasonable proportion of the 
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cost of the conduits to intrastate serv- 
ice. 

The trial court did not err in direct- 
ing that the Department include in the 
rate base the cost of these under- 
ground conduits. 

[17] Appellant next assigns error 
upon paragraph numbered 2 of the de- 
cree entered by the superior court, su- 
pra, in which the court held that in its 
determination of fair value of re- 
spondent’s property, the Department 
erred as matter of law in finding that 
the fair value of such property was its 
original cost less the amount of re- 
spondent’s depreciation reserve ac- 
count attributable to Washington in- 
trastate property. The court directed 
that the Department, in determining 
the question of fair value, “give con- 
sideration to the cost of reproduction 
of such property less existing depre- 
ciation,” and further directed that such 
existing depreciation “be determined 
by physical inspection, in so far as 
practicable, giving due consideration 
to other causes of retirement of prop- 
erty, such as inadequacy, obsolescence, 
changes in the art, and requirements 
of public authorities.” The Depart- 
ment, after a lengthy hearing, found 
that, in so far as the value of respond- 
ent’s property, used and useful in fur- 
nishing intrastate telephone service, 
was concerned, the best evidence was 
the original cost of the property. In 
other words, the Department, as the 
first step in determining the fair value 
of respondent’s property for rate-mak- 
ing purposes, adopted the historical 
cost theory (from which cost it de- 
ducted depreciation), rather than en- 
deavoring to estimate the reproduc- 
tion cost of the property less accrued 
52 PUR(NS) 


depreciation. Both of these methods 
have been followed by rate-making 
bodies throughout the United States, 
some preferring one, others the al. 
ternative method, some employing a 
combination of both. Probably in re. 
cent years the greater number have 
determined fair value by finding the 
reproduction cost and then deducting 
existing depreciation, giving consid. 
eration to other elements, such as 
obsolescence, inadequacy, changes in 
the art, etc. 

Both systems are subject to criti- 
cism. The determination of fair value 
by establishing an estimate of repro- 
duction cost less depreciation is open 
to the objection that when labor and 
material costs are low, the net result 
may be unfair if the plant under con- 
sideration was constructed when such 
costs were high. If, on the other 
hand, at the period of the investiga- 
tion, wages are high and materials ex- 
pensive, reproduction cost of the plant 
may result in too high a rate base. It 
has happened that at one time a rate- 
making body (or the utility) has de- 
sired to follow one method, while at 
another time the rate-making body (or 
the utility) would prefer that the other 
theory be followed. 

In the case at bar, the Department 
to a great extent, if not entirely, ac- 
cepted respondent’s books as evidence 
of the original cost of respondent’s 
properties. There seems to be no dis- 
pute concerning this matter. The De- 
partment fixed the original cost of the 
intrastate property (excluding proper- 
ty held for future use, which matter 
we have considered above) at not more 
than $61,000,000, as of December 31, 
1939, including allowance for working 
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ioital Respondent estimated the 
yiginal cost of its intrastate property 
bs of December 31, 1938, at $60,401,- 
36, As of December 31, 1939, re- 
bpondent estimated the item of original 
Inst at something over a million dol- 
brs more than its estimate for Decem- 
yer 31, 1938. The Department made 
90 estimate of the cost of reproduc- 
tion of respondent’s intrastate proper- 
ty, but respondent was permitted to in- 
troduce evidence concerning such cost. 
Based upon this evidence, respondent 
estimated the cost of reproduction new 
of its intrastate property within this 
sate at $59,104,770, as of December 
31, 1938. Respondent then estimated 
the reproduction cost of the property, 
kss existing depreciation at the date 
lst mentioned, at $53,373,669. 

In fixing the rate base, the Depart- 
ment deducted from its estimate of the 
original cost of respondent’s intrastate 
property the amount of the account on 
respondent’s books denominated “de- 
preciation reserve,” which the Depart- 
ment found attributable to respond- 
ent’s property in this state put to intra- 
state use. The Department in this 
manner determined the rate base, or 
fair value of respondent’s intrastate 
property for rate-making purposes, to 
be not more than the sum of $42,- 
500,000. Respondent contended that 
the fair value of its intrastate property 
for rate-making purposes (or the rate 
base) for the year 1940 should be 
fixed at $61,463,968. 

It would seem that both before the 
Department and the superior court re- 
spondent did not seriously object to 
the adoption by the Department of the 
latter’s valuation of respondent’s prop- 
erty based upon the original cost (or 
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prudent investment) theory. Respond- 
ent’s contention is that, if the Depart- 
ment chose to follow this method in 
determining valuation, the original 
cost should constitute the rate base 
without any deduction for accrued de- 
preciation. This system was appar- 
ently followed by the rate-making au- 
thorities of this state when such rate- 
making bodies were first constituted 
by our legislature, and until eight or 
ten years ago. 

In this connection, the history of 
our statutes creating rate-making au- 
thorities should be noted. 

By Chap. 117, Laws of 1911, Rem 
Rev Stats § 10339 et seq., entitled the 
“Public Service Commission Law,” 
the legislature created a Public Service 
Commission, conferring upon it, inter 
alia, authority to regulate the opera- 
tions and rates of common carriers 
(including telephone companies), in 
so far as their intrastate operations 
were concerned. Section 92, Chap. 
117, Laws of 1911, Rem Rev Stats 
§ 10441, which remained in effect un- 
til amended by Chap 165, Laws of 
1933, Rem Rev Stats Supp § 10441, 
established the procedure to be fol- 
lowed by the Commission (now the 
Department of Public Service of 
Washington) in determining valua- 
tions of the property of the utilities 
for rate-making purposes. 

Pursuant to Rem Rev Stat § 10441, 
the Commission (which we refer to as 
the Department), in determining a 
rate base, followed the original cost 
system, having due regard for the pru- 
dent investment principle, making no 
deduction for depreciation. This sys- 
tem was approved by this court in the 
case of State ex rel. Spokane Falls 
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Gaslight Co. v. Kuykendall, 119 Wash 
107, PUR1922D 467, 205 Pac 3, and 
in the later case of Pacific Coast Ele- 
vator Co. v. Department of Public 
Works, 130 Wash 620, PUR1925B 
618, 228 Pac 1022. 

By § 4, Chap. 165, Laws of 1933, 
Rem Rev Stats Supp § 10441, the leg- 
islature amended Rem Rev Stats 
§ 10441, providing for ascertaining 
and determining the fair value for 
rate-making purposes of the property 
of any public service company used 
and useful for service in-this state, the 
statute leaving the Department free to 
use any proper method in determining 
such valuations. Subsequent to the 
enactment of the 1933 amendment, in 
acting under authority of the section 
of the statute last referred to, the De- 
partment, in determining valuations, 
has been free to follow in each case the 
method, or combination of methods, 
which seemed best fitted to accomplish 
the desired result and do justice both 
to the ratepayers and to the utilities. 
The action of the Department was ap- 
proved by this court in the case of 
State ex rel. Winlock Water Co. v. 
Department of Public Works (1934) 
180 Wash 278, 8 PUR(NS) 39, 42, 
39 P(2d) 603, 605, in which case we 
said: “In determining the fair value 
of the utility for rate-making pur- 
poses, it was proper for the Depart- 
ment to consider the original cost of 
construction, the cost of additions and 
betterments, and the cost of reproduc- 
tion new. These matters are to be de- 
termined in the light of the facts of the 
particular case.” 

The case of State ex rel. Oregon- 
Washington Water Service Co. v. De- 
partment of Public Works (1935) 
52 PUR(NS) 


184 Wash 451, 11 PUR(NS) 478 ¥ 
P(2d) 610, is to the same effect, 

In conducting the hearing in { 
case at bar, the Department, in dete 
mining the fair value of respondent’ 
property for rate-making purpose 
possesses full authority to follow an 
lawful method or combination o 
methods which are adequate and sufi 
cient to enable the Department to fj 
a just valuation of respondent's prop 
erties, 

In this connection, the following de 
cisions of the Supreme Court of th 
United States are important. 

In the case of Los Angeles Gas & E. 
Corp. v. California R. Commission, 
289 US 287, 305, 77 L ed 1180, PUR 
1933C 229, 240, 53 S Ct 637, 644, the 
court, referring to the setting up ofa 
rate base on which the utility is en- 
titled to earn a fair return, said: “This 
court has repeatedly held that the basis 
of calculation is the fair value of the 
property; that is, that what the con- 
plainant is entitled to demand, in order 
that it may have ‘just compensation’ 
is ‘a fair return upon the reasonable 
value of the property at the time it is 
being used for the public.’ In deter- 
mining that basis, the criteria at hand 
for ascertaining market value, or what 
is called exchange value, are not com- 
monly available. The property is not 
ordinarily the subject of barter and 
sale and, when rates themselves are 
in dispute, earnings produced by rates 
do not afford a standard for decision. 
The value of the property, or rate 
base, must be determined under these 
inescapable limitations. And mindful 
of its distinctive function in the en- 
forcement of constitutional rights, the 
court has refused to be bound by any 
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wiificial rule or formula which 
danged conditions might upset. We 
ave said that the judicial ascertain- 
nent of value for the purpose of de- 
ding whether rates are confiscatory 
isnot a matter of formulas, but there 
nust be a reasonable judgment, having 
is basis in a proper consideration of 

ill relevant facts.’ ” 

In the later case of Federal Power 

Commission v. Natural Gas Pipeline 
Co. (1942) 315 US 575, 586, 86 L 
ed 1037, 42 PUR(NS) 129, 138, 62 
§Ct 736, 743, the court said: “The 
Constitution does not bind rate-mak- 
ing bodies to the service of any single 
formula or combination of formulas. 
Agencies to whom this legislative pow- 
ea has been delegated are free, within 
the ambit of their statutory authority, 
to make the pragmatic adjustments 
which may be called for by particular 
circumstances. Once a fair hearing 
has been given, proper findings made 
and other statutory requirements sat- 
isfied, the courts cannot intervene in 
the absence of a clear showing that 
the limits of due process have been 
overstepped. If the Commission’s or- 
der, as applied to the facts before it 
and viewed in its entirety, produces no 
arbitrary result, our inquiry is at an 
end.” 

In the case of California R. Com- 
mission v. Pacific Gas & E. Co. 
(1938) 302 US 388, 82 L ed 319, 21 
PUR(NS) 480, 58 S Ct 334, the Su- 
preme Court considered an appeal from 
a per curiam decree of the district 
court (1936) 13 PUR(NS) 520, 13 
F Supp 931, Wilbur, circuit judge, and 
St. Sure and Louderback, district 
judges, sitting, enjoining the enforce- 
ment of an order of the Commission 


fixing rates for the sale of gas. The 
opinion, written by Mr. Chief Justice 
Hughes, is of interest in connection 
with several phases of the case at bar. 
The rule that in fixing the value of the 
property of a utility, historical cost is 
admissible evidence of such value, was 
reaffirmed. The court noted that the 
California Commission had stated that 
in determining a proper rate base the 
Commission had followed the practice 
of using the actual or estimated his- 
torical cost of the property undepre- 
ciated, and had used the sinking-fund 
method to determine the allowance for 
depreciation to be included in operat- 
ing expenses. On the record before it, 
the Supreme Court stated that it con- 
cerned itself only with the question of 
procedural due process, and reversed 
the decree of the district court, re- 
manding the cause for further pro- 
ceedings in conformity with the opin- 
ion. 

Upon remand, the district court, the 
same three judges sitting, again consid- 
ered the matter, Pacific Gas & E. Co. 
v. California R. Commission (1938) 
26 PUR(NS) 1, 21, 26 F Supp 
507, the opinion, written by Judge 
Wilbur, having been filed September 
8, 1938, and after rehearing, February 
9, 1939. Prior to the first hearing be- 
fore the district court, the matter had 
been referred to a special master, and 
came before the court upon exceptions 
to his report. In the first decree of 
the district court, from which the ap- 
peal had been prosecuted to the Su- 
preme Court of the United States, the 
district court had held that the refusal 
of the Commission to consider any evi- 
dence relating to the cost of reproduc- 
tion new of the utility’s property was 
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an arbitrary refusal to consider evi- 
dence concerning the value of the prop- 
erty which the Supreme Court had de- 
clared essential to a proper determina- 
tion of the questions of value and con- 
fiscation. In the decree after remand, 
the district court held that under the 
decisions of the Supreme Court, both 
historical cost and reproduction cost 
new should be considered in arriving 
at the fair value of the property of 
the utility. Concerning the matter of 
depreciation, the court said (page 522 
of 26 F Supp): “One of the principal 
difficulties in fixing just compensation 
for the use of the property of a public 
utility arises from the fact that such 
property continuously depreciates. To 
make a proper annual allowance for 
such depreciation and to ascertain its 
present value by a deduction of the ac- 
crued depreciation are the two phases 
of the problem. It is settled that in 
determining the fair value of the prop- 
erty for rate-making purposes it is es- 
sential that accrued depreciation be de- 
ducted from the cost to reproduce new 
in using that evidence for the deter- 
mination of the present value of the 
property. Similarly, in using the evi- 
dence of historic cost to determine 
present value there must be an appro- 
priate deduction for accrued deprecia- 
tion. The rate base should lie some- 
where between the historic cost depre- 
ciated and the reproduction cost new 
depreciated.” 

In the case of Pacific Teleph. & 
Teleg. Co. v. Whitcomb, PUR1926D 
815, 12 F(2d) 279, the United States 
district court for the western district 
of Washington, three judges sitting, 
reviewed recommendations of a special 
master upon exceptions to the mas- 
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ter’s report. This case involved th 

establishment of rates by the then De 

partment of public works of Washing 
ton for the respondent herein and a |o 

cal subsidiary company. As stated ; 

the opinion, the Department took fog 
the basis of the rates which it promul 

gated the original cost of the prop 
erties to the company. The master re 
jected this method, making a new est; 
mate following, as stated by the court, 
the rules announced by the Supreme 
Court ofthe United States in the case 
of Smyth v. Ames (1898) 169 US 
466, 42 L ed 819, 18 S Ct 418, as ex. 
plained by the later holdings of the 
Supreme Court. In his report, the 
special master then determined the 
amount of depreciation and made his 
finding of the fair value of respond- 
ent’s property for rate-making pur- 
poses. The district court held that the 
method followed by the special master 
was correct. 

In the case cited, the district court 
overruled the exceptions to the report 
of the special master rejecting the 
method followed by the Department in 
determining the rate base upon which 
respondent’s fair rate of return was 
to be estimated, and in all particulars 
approved the report of the special 
master, including his recommendation 
that the rate base be estimated upon 
the reproduction cost of the company’s 
property less actual depreciation. The 
court enjoined enforcement of the or- 
der of the Department. 

It is generally considered, depend- 
ing, of course, upon the nature and 
amount of the property of the utility, 
that, in determining the fair value of 
the property of a utility for rate-mak- 
ing purposes, in many cases a more ac- 
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arate result may be reached by esti- 
wing the reproduection cost of the 
ioperty less accrued depreciation as 
Wermined by a physical examination 
ithe property, giving due regard to 
isolescence, changes in the art, re- 
uirements of public authorities, and 
her matters proper to be considered. 
fhis is particularly true in cases of 
gblic utilities whose property is of 
ach a nature that its reproduction cost 
my be determined without very great 
jificulty. Notwithstanding the fact 
fat this method may have been fol- 
pwed in the majority of instances, a 
nte-making authority is not limited to 
fismethod, but may follow any plan 
yhich results in establishing a just and 
rasonably accurate rate base or fair 
value of a utility’s property for rate- 
making purposes. The method to be 


followed in accomplishing this end is 
ilegislative, not a judicial, function, 


ad, subject to the law, is to be de- 
termined by the rate-making body. 

[18,19] Respondent argues that, 
if the rate-making authority adopts as 
a starting point the original cost 
method, no deduction should be made 
from the amount fixed as the original 
cost to cover accrued depreciation. Re- 
yondent correctly states that the fair 
value of a utility’s property is not a 
certain figure less something. We do 
not agree, however, with respondent in 
its contention that, if a rate-making 
body proceeds by first establishing the 
original cost of a utility’s property, 
that amount must be taken as the fair 
value thereof for rate-making pur- 
poses and that no deductions may be 
made therefrom to represent accrued 
depreciation or the present depreciated 
condition of the property. This factor 
(3) ; 


may be considered by the rate-making 
authority. 

In the case at bar, the Department 
made no study for the purpose of esti- 
mating the amount of physical depre- 
ciation actually suffered by respond- 
ent’s property at the time of the hear- 
ing, but, receiving and disregarding 
the evidence offered by respondent 
upon this phase of the matter, arbi- 
trarily adopted as the measure of 
such depreciation the amount shown 
on respondent’s depreciation reserve 
book account, allocating a portion of 
the total of this account to respond- 
ent’s property in this state used in in- 
trastate business as the measure of the 
accrued depreciation of the property. 

Respondent’s plant is, of course, 
maintained in good operating condi- 
tion by allocations of moneys from 
current revenues. Respondent annu- 
ally charges, as an operating expense, 
an item for maintenance, and also car- 
ries an account to cover annual depre- 
ciation, the total of which account is 
generally referred to as the deprecia- 
tion reserve. The portion of current 
revenues allocated by respondent to 
this latter account is from time to time 
invested in the company’s plants. 
Moneys allocated to the maintenance 
account are also expended in keeping 
the plants in good operating condition. 

In the case of Lindheimer v. Illinois 
Bell Teleph. Co. (1934) 292 US 151, 
78 Led 1182, 3 PUR(NS) 337, 347, 
54S Ct 658, the Supreme Court of the 
United States, in a comprehensive 
opinion written by Mr. Chief Justice 
Hughes, discussed the matter of de- 
preciation of telephone property and 
the method of accounting used by the 
telephone company which was a party 
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to the case cited, and considered at 
length the matter of the depreciation 
of the company’s physical properties. 
In the course of the opinion, the court 
said (page 167 of 292 US): “Broad- 
ly speaking, depreciation is the loss, 
not restored by current maintenance, 
which is due to all the factors causing 
the ultimate retirement of the prop- 
erty. These factors embrace wear and 
tear, decay, inadequacy, and obso- 
lescence. Annual depreciation is the 
loss which takes place in a year.” 

The opinion then proceeds to discuss 
at length the “Reserve for Accrued 
Depreciation.” The case is of great 
interest, but is not here controlling. 

In the case of New York Teleph. 
Co. v. Prendergast, PUR1925A 491, 
300 Fed 822, it was held that the de- 
preciation reserve, being merely a mat- 
ter of bookkeeping, and for other rea- 
sons clearly stated, was not a proper 
yardstick by which to measure the de- 
preciation of the property of a tele- 
phone company at a given time for the 
purpose of establishing the value of 
the company’s property for rate-mak- 
ing purposes, and that the deprecia- 
tion suffered by the property should be 
ascertained by the rate-making body 
from opinion evidence based upon con- 
temporary investigation. 

In the later case of New York 
Teleph. Co. v. Prendergast, PUR 
1930B 33, 50, 36 F(2d) 54, decided 
November 7, 1929, the earlier case be- 
tween the same parties was discussed. 
In regard to the matter of deprecia- 
tion, the court stated that (page 65 of 
36 F(2d)): “In finding depreciation 
to be deductible from both the repro- 
duction cost and the book value, the 
master correctly stated the rule to be 
52 PUR(NS) 


that the sum to be deducted must }y 
the actual depreciation.” 

The court then discussed the matte 
of “reserve depreciation,” as set up b 
the telephone company, and held tha 
the record indicated that the actual ex 
isting depreciation in the company’ 
property was more accurately reflected 
by the amount of its reserve for de 
preciation than by the evidence of the 
expert witnesses who testified concern 
ing actual observed depreciation. The 
court held that the company, without 
clearly showing that the actual depre 
ciation was less than the proportion of 
the depreciation reserve attributable to 
its intrastate property, could not ob- 
ject to the taking of the appropriate 
proportion of its depreciation reserve 
as the measure of existing deprecia- 
tion. The court, while recognizing 
the correct rule as above stated, be- 
cause of the state of the record in the 
case, applied a different rule. 

Several other cases in which the 
same procedure was followed are cited 
and relied on by appellant. 

Appellant strongly relies upon the 
opinion of Honorable Charles E. 
Hughes, as referee in the case of 
Brooklyn Borough Gas Co. v. Public 
Service Commission, reported in PUR 
1918F 335. This was a proceeding in 
equity, the plaintiff seeking to enjoin 
the enforcement of the provisions of 
three statutes of the state of New 
York and an order of the New 
York Public Service Commission, 
First District. The case was heard by 
the referee upon a reference to hear 
and determine. In connection with the 
determination of the fair value of the 
utility’s property for rate-making pur- 
poses, the Commission, in March, 
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1913, determined the cost of repro- 
duction of the utility’s property, de- 
ducted depreciation, added the value of 
he utility’s real estate, made allow- 
ances for preliminary and development 
and working capital, with the result of 
3 total valuation in the sum of some- 
thing over $1,300,000. Upon this 
jasis, the Commission fixed a rate of 
95 cents per thousand cubic feet of 
gas. Subsequent proceedings before 
the Commission resulted in the action 
in which the foregoing reference was 
made, The referee’s report was filed 
July 24, 1918, the referee observing 
that it would not be reasonable to es- 
tablish a rate base upon the actual cost 
of reproduction during the war years, 
because the cost of reproduction would 
thn be abnormal. Concerning the 
matter of depreciation, the referee 
stated: “. . . it should be observed 
that there is no controversy as to the 
propriety of the deduction for accrued 
depreciation,” stating further: “There 
is uo evidence whatever to impugn the 
correctness of this estimate of the ac- 
crued depreciation or of the propriety 
of the annual additions to the depre- 
ciation reserve, or the correctness of 
the total estimate of accrued deprecia- 
tion represented by the account known 
as ‘Accrued Amortization of Capital’ 
as it stood on December 31, 1917.” 

The depreciation was fixed in an 
amount equal to the company’s depre- 
ciation reserve account. 


In the case cited, it may be noted 
that December 31, 1917, the utility’s 
total fixed capital net investment was 
approximately $1,570,000, and its de- 
preciation fund nearly $337,000. It 
appears. from the referee’s report that 
the amount deducted for accrued de- 


preciation involved no particular con- 
troversy. Under these circumstances, 
the action of the distinguished jurist 
who acted as referee in the matter af- 
fords no strong support to appellant’s 
contention here, that in the case at bar 
the depreciation reserve should be the 
proper measure of the depreciation of 
respondent’s property. 

In the case of West v. Chesapeake & 
P. Teleph. Co. 295 US 662, 79 L ed 
1640, 8 PUR(NS) 433, 443,55 S Ct 
894, decided June 3, 1935, the Su- 
preme Court reviewed a decree of the 
district court enjoining, at the utility’s 
suit, an order of the Public Service 
Commission of Maryland directing the 
utility to effect certain reductions in 
its rates. The Commission had taken 
the value of the utility’s physical plant 
in 1923 (exclusive of the then depre- 
ciation reserve) amounting to some- 
thing over $35,000,000, and trended it 
to approximately $23,600,000, as of 
1932. After further computations set 
forth in the opinion of the Supreme 
Court, the Commission arrived at a 
basis which the Supreme Court criti- 
cized as inappropriate for obtaining 
the value of a going telephone plant. 
The district court held that the method 
followed by the Commission was inapt 
and improper, and the Supreme Court 
agreed with the district court in this 
particular. It appears that the district 
court, after condemning the method 
followed by the Commission, adopted 
a method of its own, which consisted 
in deducting the company’s deprecia- 
tion reserve from book cost and add- 
ing to the difference an allowance for 
working capital. Concerning the meth- 
od followed by the district court, the 
Supreme Court said (page 679 of 295 
US): 
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“The opinion in essence consists of 
the conclusion that, all the circum- 
stances considered, it will be fair to 
appraise the property at cost less de- 
preciation reserve. This rough and 
ready approximation of value is as 
arbitrary as that of the Commission, 
for it is unsupported by findings based 
upon evidence. 

“Third. For the reasons stated we 
cannot sustain the district court’s valu- 
ation. We have shown that the Com- 
mission’s order violates the principle 
of due process, as the measure of value 
adopted is inadmissible. It is not our 
function, and was not the function of 
the court below, to do the work of the 
Commission by determining a rate 
base upon correct principles. The dis- 
trict court, upon finding that the Com- 
mission reached its conclusions as to 
fair value from data which furnished 
no legal support, should have enjoined 
enforcement of the rate order. The 
court’s action was therefore right, re- 
gardless of the method it pursued in 
reaching the decision that the order 
was confiscatory.” 

As stated in the portion of the opin- 
ion quoted, the decree of the district 
court enjoining enforcement of the or- 
der of the Commission was affirmed, 
but the Supreme Court clearly de- 
nounced the method adopted by the 
trial court, as arbitrary. 

It is proper to note that Mr. Chief 
Justice Hughes, whose opinion as ref- 
eree above referred to is relied upon 
by appellant, concurred in the opinion 
of the Supreme Court in the West 
Case, supra. The case cited is very 
decidedly in point upon the question 
now under discussion. 

Counsel for the respective parties 
have cited many authorities in support 
52 PUR(NS) 


of their respective contentions. Rat 
fixing bodies have adopted interestj 

and fine-spun theories by which it hg 
been contended that questions conce 

ing the amount of depreciation in larg 
utility plants should be determined 
and the utilities themselves have co 

tered with other theories, in support o 
which they have argued vigorous| 

Study of the authorities can only lea 
the writer of an opinion determinin 
such questions to agree with Mr. Chie 
Justice Stone, who, in his dissent j 
the case of West v. Chesapeake & F 
Teleph. Co. supra, 8 PUR(NS) 3 
p. 449, said: In assuming the task o 
determining judicially the present fai 
replacement value of the vast pro, 
erties of public utilities, courts hav 
been projected into the most specu 
lative undertaking imposed upon then 


prudence.” 

This and other portions of the ma 
jority and minority opinions in th 
case cited were quoted by the suprem 
court of Wisconsin in the case of Wis 
consin Teleph. Co. v. Public Servic 
Commission (1939) 232 Wis 274, 3f 
PUR(NS) 65, 287 NW 122, 593. 

Assuming that the Department wa! 
entirely correct in its contention befor 
the superior court that the burden o 
proof to establish the actual accrued 
depreciation existing in its proper 
rested upon respondent, and assuming 
that the Department was justified i 
refusing to adopt the estimate of de 
preciation to which respondent’s wit 
nesses testified, nevertheless, in arbi 
trarily adopting as the amount of ex 
isting or accrued depreciation a certai 
proportion of respondent’s deprecia 
tion reserve book account, appellant 
proceeded upon a _ fundamental 
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rong basis, and acted arbitrarily and 
ithout warrant of law. Appellant 
Department had the right to require 
«ther evidence in connection with the 
atter of depreciation, or to make its 
wn investigation and study, and upon 
he record before us, in acting as it did, 
roceeded arbitrarily and beyond its 
tatutory authority. 

The trial court correctly held that 
pellant, in determining the fair value 
ofrespondent’s property, erred as mat- 
tr of law in finding that the fair 
value of the property was its original 
wst less an amount equal to a propor- 
tion of the depreciation reserve ac- 
jot. Paragraph numbered 2 of the 
decree appealed from will, however, be 
modified by changing the last two sen- 
ences thereof to read as follows: 

In determining the fair value of 
rlator’s property, the Department 
may consider the original cost of the 
property, whether or not the cost was 
prudently expended, the cost of repro- 
duction of such property based upon 
sch cost at normal times and under 
normal conditions, and shall then de- 
ermine the present condition of the 
property in the light of existing depre- 
nation. In determining the amount of 
risting depreciation, the Department 
may consider the condition of the 
property as evidenced by physical in- 
jection thereof, in so far as practica- 
le, and shall give due consideration to 
tbsolescence, inadequacy, changes in 
the art, requirements of public authori- 
lies, or other pertinent matters. The 
Department may also, in determining 
the amount of existing depreciation, 
tonsider other matters which, under 
the rules of law, are entitled to weight 
n determining such a question. 


It is our intention to leave the De- 
partment, in establishing the rate base, 
free to follow any method or combina- 
tion of methods, warranted by law. 

[20] Appellant next assigns error 
upon that portion of the decree of the 
trial court declaring that the Depart- 
ment erred in disallowing the license 
fees paid by the respondent to the 
American Telephone & Telegraph 
Company, under the license contract 
between respondent and the American 
Company, and charged by the latter to 
respondent’s operations within this 
state. 

The American Telephone & Tele- 
graph Company, herein referred to as 
the American Company, owns all or a 
majority of the common stock of fif- 
teen subordinate operating companies, 
including respondent, and holds a mi- 
nority interest in three other operating 
companies. December 31, 1938, the 
American Company owned 78.17 per 
cent of the preferred stock of respond- 
ent, and 85.80 per cent of its common 
stock. The Department received in 
evidence 4 so-called “license contract” 
between the American Company and 
respondent, whereby the American 
Company fagreed to maintain a staff 
of experts to engage in basic research 
work, investigation and experimenta- 
tion in the development of the art and 
science of telephony and in the devel- 
opment of plans, methods, and sys- 
tems designed to improve telephone 
service and to promote safety, econo- 
my and efficiency in the equipment and 
operation of respondent and affiliated 
companies. The contract also provid- 
ed that the American Company would 
grant to the operating companies 
rights under all of its patents; that it 
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would protect these companies against 
suits based upon alleged patent in- 
fringements; and would give the op- 
erating companies advice and assist- 
ance in engineering, accounting, legal, 
financial, and other problems. 

It appears that the engineering and 
research services performed by the 
American Company pursuant to this 
contract are accomplished by Bell 
Telephone Laboratories and by the 
American Company’s department of 
operation and engineering. Bell Tele- 
phone Laboratories is a corporation, 
half of its stock being owned by the 
American Company, and half by 
Western Electric Company. This lat- 
ter corporation operates as the manu- 
facturing and purchasing agent for re- 
spondent and other associated com- 
panies, and is owned by and is a sub- 
sidiary of the American Company. 


Evidence introduced by respondent is 
to the effect that the expense of Bell 


Laboratories incurred for research 
during 1938 was approximately $21,- 
000,000, and that this expense was 
charged to the American Company and 
Western Electric Company, or a sub- 
sidiary of the latter. 

There was also introduced in evi- 
dence a contract between Western 
Electric Company and _ respondent, 
similar contracts existing between 
Western Electric and other associated 
companies, these contracts being the 
method whereby the American Com- 
pany fulfils a portion of its obligations 
contained in the license contract. By 
these contracts, Western Electric ob- 
ligates itself to sell to respondent and 
associated companies, at uniform and 
reasonable prices, required material 
and equipment. The associated com- 
52 PUR(NS) 


panies are not obligated to purchas 
such supplies from Western Elects 

For the services rendered by t 
American Company to respondent a 
the affiliated companies, these co 
panies agreed to pay the Americ; 
Company 23 per cent of their gro 
revenues. It appeared, however, thz 
the American Company was collec 
ing from respondent and the othe 
companies pursuant to this contra 
no more than 1} per cent of the gro 
revenues. 


By Rem Rev Stats Supp §§ 10440 
1 to 10440-9, inclusive, authority j 
conferred upon the Department to s 
pervise contracts between affiliated i 
terests such as the American Compan 
and the respondent, and responde 
does not deny that the contract rd 
ferred to is subject to examination an 
scrutiny by the Department pursua 
to the statute referred to. In brief, th 
statutory provisions confer upon th 
Department authority to fully investi 
gate and study such contracts, and t 
approve or disapprove the same in s( 
far as the rates charged by any publi 
service company operating within thi 
state shall become the subject of in 
vestigation and regulation by the De 
partment, which shall have continuing 
supervisory control over the terms an{ 
conditions of such contracts, and maj 
forbid the making of any payment 
thereunder by any public service com 
pany under the Department's jurisdic 
tion. 

The sections of the statute referred 
to also provide that the burden 0 
proving the reasonableness of pay 
ments by a public utility operating i 
this state to an affiliated interest if 
placed upon the utility desiring to mak¢ 
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The statute further 
“In such proceeding 
y payment or compensation may be 
isapproved or disallowed by the De- 
tment, in whole or in part, unless 
ktisfactory proof is submitted to the 
partment of the cost to the affiliated 
terest of rendering the service or 
hmishing the property or service 
hove described.” 
The Department, by paragraph 10 
fits July order, 34 PUR(NS) 193, 


inder its license contract as operating 
xpenses for the year 1939, and the 
stimates for the year 1940, and by its 

ctober order, 37 PUR(NS) 321, 
Weld that respondent had “utterly 
filed to sustain the burden of prov- 
mg the applicability of license costs to 
public utility operations in the state of 
Vashington,”’ and that such costs 
ould be eliminated from respond- 
it's reported operating expenses. 
The Department also stated that it ac- 
wrded appropriate consideration “to 
lense contract services and costs in 
acertaining the rate of return which 
mevould be reasonable” for respondent 
nthe state of Washington. 

In its July order, the Department 
recognized in the license contract and 
the operations conducted thereunder 
‘amechanism of importance and fre- 
quently of much value to the Bell sub- 
‘diaries.’ | Respondent. introduced 
widence tending to show that for the 
year 1938 the cost of rendering the 


license service to all licensee companies 
amounted to over $20,500,000; that 
the portion of this expense allocated to 
respondent’s business conducted in the 
state of Washington was $317,457; 
and that respondent charged, pursuant 
to the license contract, as an operating 
expense for its business conducted in 
the state of Washington, the sum of 
$206,493. Respondent argues that 
payments under the license contract 
should be allowed as proper operating 
expenses. 

In the case of Smith v. Illinois Bell 
Teleph. Co. 282 US 133, 75 L ed 
255, PUR1931A 1, 12, 51 S Ct 65, 
the court considered at length the same 
license contract here in question. The 
case reached the Supreme Court on 
appeal from a decree of the district 
court of three judges which had en- 
joined the enforcement of an order of 
the Illinois Commerce Commission 
reducing telephone rates. The state 
rate-making authority had allowed as 
operating expense a certain proportion 
of the payments made by the Illinois 
Company under the license contract, 
the company contending that the al- 
lowance should have been in a greater 
amount. Referring to the license con- 
tract, the court, speaking through Mr. 
Chief Justice Hughes, said (page 157 
of 282 US) : “In view of the findings, 
both of the state Commissions and of 
the court, we see no reason to doubt 
that valuable services were rendered 
by the American Company, but there 
should be specific findings by the statu- 
tory court with regard to the cost of 
these services to the American Com- 
pany and the reasonable amount which 
should be allocated in this respect to 
the operating expenses of the intra- 
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state business of the Illinois Company 
in the years covered by the decree.” 


Many other questions were consid- 
ered by the court, and the decree was 
set aside and the cause remanded to 
the statutory district court composed 
of three judges, for further proceed- 
ings. Upon remand, the matter was 
again considered by the district court 
(Illinois Bell Teleph. Co. v. Gilbert, 
PURI933E 301, 3 F Supp 595), 
which made findings as directed by the 
Supreme Court, taking the amounts 
found to be the costs to the American 
Company of services rendered under 
the license contract, and allowing as 
operating expenses of the local com- 
pany the amount found to be the cost 
to the American Company, unless the 
amount for any given year was larger 
than the amount charged on the books 
of the company, in which case the lat- 
ter amount was allowed as operating 
expense. Clearly, the Supreme Court, 
the district court, and the Commission, 
all were of the opinion that services 
rendered by the American Company to 
its subsidiaries were of value, and that 
a certain proportion of the payment 
called for by the license contract should 
properly be charged by the subsidiary 
as operating expense. 

It is, of course, true that in con- 
tracts between the parent company and 
its subsidiaries, the parties are not 
dealing at arm’s length, and that such 
contracts call for close scrutiny by a 
state rate-making authority acting pur- 
suant to a statute such as ours, when- 
ever the reasonableness of the terms of 
the contract is the subject of inquiry. 
Western Distributing Co. v. Kansas 
Pub. Service Commission, 285 US 
119, 76 L ed 655, PUR1932B 236, 52 
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S Ct 283; American Teleph. & Tee 
Co. v. United States (1936) 299 yj 
232, 81 Led 142, 16 PUR(NS) 22 
57 S Ct 170; Natural Gas Pipeli 
Co. v. Slattery (1937) 302 US 30 
82 L ed 276, 21 PUR(NS) 255, 
S Ct 199. 


Appellant Department found th 
the license contract was a device e 
ployed by the American Company 
maintain complete control of respond 
ent and other subsidiary companie 
and that from the evidence introduce 
it was impossible to ascertain the d 
ties performed by those employed 
whose wages and expenses we 
charged in connection with the re 
search and other matters connecte 
with the services performed under d 
rection of the American Compan 
The Department was also of the opi 
ion that no definite connection wa 
shown between the service rendere 
and respondent’s state of Washingto 
operations. 
bar shows beyond question that, a 
stated by the Supreme Court in the ca 
of Smith v. Illinois Bell Teleph. Co 
supra, there is no reason to doubt th 
services valuable to respondent an( 
other subsidiary companies are ren 
dered pursuant to the license contract 
It would be impossible for each sub 
sidiary corporation to itself maintait 
a laboratory and a staff of experts t 
render such service. The facts tha 
the work is done by a central agen 
and that the precise allocation of bene 
fit on the one hand and cost on th 
other, cannot be apportioned amon{ 
the respective subsidiaries with mathe 
matical precision, are no good reaso 
for the refusal of a state regulatory 
authority to refuse to allow a utilit 
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wder its jurisdiction to contribute, as 
yt of its operating expense, a fair 


In the case of Wichita Gas Co. v. 
‘nsas Pub. Service Commission, 


firmed Kansas State Corp. Com- 
Fission v. Wichita Gas Co. [1934] 
0 US 561, 78 L ed 500, 1 PUR 
NS) 433, 54 S Ct 321), the United 
kates district court, three judges sit- 
ing, held that the Public Service Com- 
ission of Kansas, acting under au- 
hority of a statute similar to that of 
@liis state, was authorized to inquire 
oncerning contracts between a parent 
jompany and its subsidiary. The court 
lo held that while the findings of 
he regulatory body are presumed to 
correct on the question of confisca- 
tion, the utility is entitled to the inde- 
pendent judgment of a judicial tri- 
junal both as to the law and the facts. 
In the case cited, the utility was en- 
aged in distributing gas, being one 
of several subsidiary companies simi- 
hrly engaged. These subsidiaries had 
«tered into a contract with the parent 
wmpany, agreeing to pay that com- 
pany a management fee equal to 13 
yr cent of its gross revenues, after 
ertain deductions, and an engineering 
ee equal to 5 per cent of certain 
construction costs. The state author- 
ity approved the latter payment, but 
disallowed the management fee as an 
operating expense. The Federal statu- 
@ ory court, while finding that a certain 

proportion of the payments called for 
ty the contract would be proper, re- 
lused to interfere with the ruling of 
the Commission in connection with the 
matter referred to, because from the 


record it appeared that the parent com- 
pany, in addition to rendering services 
to each subsidiary distributing com- 
pany, engaged in other activities of no 
value to the subsidiaries, the record 
showing the cost of all its activities, 
and showing no allocation of any part 
of the total expense incurred for the 
benefit of the subsidiary. 

In the case of Arkansas-Louisiana 
Gas Co. v. Texarkana (1936) 17 
PUR(NS) 241, 17 F Supp 447 (af- 
firmed [1938] 24 PUR(NS) 267, 
96 F(2d) 179), the district court, 
considering the same contract which 
was the subject matter of the liti- 
gation in the case last cited, held 
that the master to whom the case 
had been referred had erred in revers- 
ing the order of the state regulatory 
authority disallowing payments made 
on account of the management fee as 
an operating expense. The court ob- 
served that while the service rendered 
by the parent company had been rec- 
ognized by the authorities as a proper 
allowance for operating expenses, such 
an allowance must be supported by 
substantial evidence showing that the 
service called for by the contracts was 
of value to the subsidiary commensu- 
rate with the price paid, and that such 
price is fair and does not exceed the 
actual cost of rendering the service. 
The court observed that the utility 
made no effort to justify the expense, 
beyond contending that it was not a 
subsidiary of the parent company. The 
court held that the burden resting 
upon the subsidiary to justify the al- 
lowance of the payments as operating 
expense had not been met. 

Appellant relies upon the case of 
Solar Electric Co. v. Public Utility 
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Commission (1939) 137 Pa Super Ct 
325, 31 PUR(NS) 275, 9 A(2d) 447, 
in which the superior court of Penn- 
sylvania reviewed an order of the Pub- 
lic Utility Commission fixing rates to 
be charged by the utility. Among the 
many questions considered by the 
court was the matter of payment by 
the utility to affiliated companies for 
alleged services rendered. The Com- 
mission refused to allow certain pay- 
ments as operating expenses, and the 
court affirmed the Commission’s rul- 
ing, the record containing no sufficient 
evidence as to the value, necessity or 
benefit to the utility of the services ren- 
dered by the affiliated companies. The 
court called attention to the fact that 
the Commission recognized that the 
utility did receive some service of value 
from its affiliates, and that in its brief 
the Commission stated “if appellant 
would properly support the charges, 
the Commission would allow them.” 

Beyond question, the services ren- 
dered by the American Company un- 
der the license contract are of value 
to its subsidiaries, including respond- 
ent. The record in the case at bar 
amply supports a finding to this effect, 
and does not support the order of the 
Department. 

By the decree appealed from, the 
trial court declared that the Depart- 
ment erred in disallowing license fees 
paid by respondent to the American 
Company under the license contract 
above referred to, as a portion of re- 
spondent’s operating expense. The 
court then declared that disallowance 
of such payment was erroneous as a 
matter of law, and that all such 
charges should be included as neces- 
sary operating expenses. 
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We agree with the trial court 
in disallowing all payments under ¢ 
license contract, the Department ac 
arbitrarily, and as matter of law co} 
mitted error. We do not, howey 
hold that the Department must appro 
respondent’s agreement to pay to 
American Company 14 per cent of 
gross revenue. The Department y 
again consider this matter, and alld 
all or such portion of the payme 
called for by the license contract 
may, from the record made, or aft 
further investigation, if desired, a 
pear to the Department to be reaso 
able and proper. 

[21] Appellant next assigns err 
upon that portion of the decree a 
pealed from by which the court r 
versed the order of the Department 
so far as it disallowed payments mat 
by respondent to a trustee under rf 
spondent’s pension plan to provide fd 
the cost of pensions to respondent 
employees. 

It appears that during the year 191 
the American Company adopted a pla 
providing for the payment of pensio 
to its employees upon retirement. Th 
pension fund consists solely of money 
placed in the fund by respondent, th 
employees making no contribution 
whatsoever. 


he has reached the age of sixty year 
and has been continuously employed 
by respondent or any affiliated com 


pany for twenty years, or under somé 


other provisions of the plan has bee 
placed upon the pension roll. Othe 
classes of employees may receive pen 


sions at the discretion of respondent! 


Except as to employees who have, un 


der the plan, become entitled to pay: 
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rents thereunder, the amount of pen- 
kons to be paid may be increased or 
iminished at the direction of the 


llant stressed the control of that 
mpany over the pension plan and the 
sulting control over the employees 
shich the company maintains, and not- 
od the fact that under the Federal So- 
ial Security Acts, 42 USCA § 401 
i seq., the employees of respondent 
nd affiliated companies were ade- 
quately provided for. The Depart- 
nent also found that payments under 
the Federal acts, plus payments under 
the American Company’s private pen- 
ion plan, were exorbitant and unrea- 
sonable, and that the cost of the latter 
jlan to the telephone ratepayers in 
this state, if charged to respondent’s 
operating expenses, was unjustified. 
The Department also stressed the fact 
that the ratepayers are obliged to con- 
iribute through taxation to the state 
snior citizens’ relief, and that to 
charge respondent’s contributions to 
the American Company’s private pen- 
sion plan, as operating expense, placed 
an unreasonable burden upon the rate- 
payers. It should be noted that the 
American Company established its 
pension plan thirty years ago, long 
prior to the enactment of Federal or 
state statutes providing for payments 
to persons reaching certain specified 
ages. It has long been recognized that 
age impairs the efficiency of all work- 
ers, Whether those engaged in manual 
labor or working at desks. At the 
same time, an employer who dis- 
charges its employees because of im- 
paired efficiency due to age or other 
causes, suffers severe criticism from 
the fellow employees of those who are 


discharged, and to some extent from 
the public at large, because of its ap- 
parent callous disregard of the welfare 
of those who have served long and 
faithfully. 

The pension plan referred to is in 
effect in all American Company’s sub- 
sidiaries. If that portion of the order 
of the Department now under discus- 
sion be affirmed, manifestly either re- 
spondent’s employees in this state 
would be deprived of benefits under 
the pension plan, or, as to them, the 
pension fund would be supported from 
revenues received by the American 
Company from other jurisdictions, or 
from respondent’s net return from this 
jurisdiction, or from the net return to 
the American Company. 

All contributions to the pension 
fund made by respondent and associat- 
ed companies to the trustee of the pen- 
sion fund are irrevocable payments, 
and that fund must be used solely to 
pay pensions to employees. The plan 
applies uniformly to all of respond- 
ent’s employees, regardless of duties 
or salary level. The amoynt of pen- 
sion payable to an employee upon re- 
tirement amounts to one per cent of 
his average pay during the ten years 
preceding retirement, multiplied by the 
number of years of his service. Ac- 
cording to an actuarial study, respond- 
ent makes periodic payments to the 
trustee in such amounts that a fund 
adequate to pay anticipated pensions 
will accumulate. 

There can be no question but that 
as a general proposition such a pen- 
sion plan as that under discussion is 
desirable, and is beneficial to the util- 
ity, to its employees, and to all con- 
cerned. The pension plan was, of 
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course, much more beneficial and im- 
portant at the time it was initiated. 
than itis now. Appellant Department 
recognizes the advantages of a pension 
plan, and apparently admits that, save 
as to the question of supposed double 
payments under Federal and state 
statutes, amounts contributed by re- 
spondent to the pension fund should 
be allowed as operating expense, if the 
payments are reasonable and the plan 
provides for no more than a proper 
discretionary control to be exercised by 
the utility over the pension system. 

In this connection, it must be re- 
membered that the American Com- 
pany set up this pension plan twenty 
years prior to the time that the Federal 
government provided by statute for the 
existing social security system. 

In connection with this matter, the 
following quotation from the opinion 


in the case of State v. Tri-State Teleph. 
& Teleg. Co. (1939) 204 Minn 516, 
28 PUR(NS) 158, 185, 284 NW 294, 


316, is of interest: ‘We do not con- 
sider it amiss however, to say that 
the payment of pensions to superan- 
nuated employees is not only in accord 
with accepted sociological views but is 
also of definite, though indirect, eco- 
nomic benefit to the subscribers. 
Within limits, expenditures for this 
purpose should be treated as an ex- 
pense. In deciding whether a specific 
claim for allowance for payments. for 
such purposes should be granted, the 
Commission must necessarily give due 
consideration to the discretion exer- 
cised by the management in establish- 
ing a pension system. If the amounts 
are reasonable and are actually paid 
as pensions, or are allocated to a fund 
in pursuance of a feasible plan where- 
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by it is assured that the sums so all 
cated will be used to pay pensions 

reasonable amounts, allowance shoy 
be made.” 

In the case cited, it appeared th 
the rate-making authority of the stat 
of Minnesota refused to allow pa 
ment of contributions to the pensio 
fund as an operating expense of th 
utility. On appeal to the district court 
the Commission’s order was affirmed 
and the supreme court of Minnesota 
in its decision on appeal from the de 
cree of the district court, did not re 
verse the Commission’s rcfusal to al 
low contributions to the pension fund 
as operating expenses, the supremé 
court being of the opinion that the 
rate of return established by the Com 
mission would not be confiscatory, not 
withstanding the refusal of the Com 
mission to allow pension contributions 
to be charged as operating expenses. 

Apparently appellant takes the posi- 
sion that, in view of the existing Fed- 
eral social security statute, a private 
pension plan such as that under dis- 
cussion is unnecessary. It cannot be 
held that the managing directors of 
respondent acted arbitrarily or abused 
their discretion as directors in not ter- 
minating the pension plan when the 
Federal act became effective. A differ- 
ent question would be presented had 
the pension plan been initiated after 
the enactment of the Federal law. Cer- 
tainly the objective originally in view 
when the private pension plan was es- 
tablished would still be important, and 
the continuation of the private pen- 
sion plan would have an important 
bearing upon maintaining an efficient, 
interested and: loyal group of employ- 
ees. Had the pension plan been ter- 
minated when the Federal social se- 
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ity statute became effective, cer- 

inly the effect upon the employees 

ho had been working under the pen- 
on plan for twenty years would have 
en disconcerting, to say the least. 

Persons within the scope of the 
Federal act pay through deductions 

om their wages half of the moneys 

lected under the act. For this pro 
nta portion of the benefits they may 
ceive, the employees pay in the same 
ynse (save that the payment is com- 
wlsory) that they pay for endowment, 

«cident or health insurance, written 

y private companies. Certainly an 
mployer maintaining a private pen- 
ion system should not refuse the ben- 
dits of that system to an employee who 
may in addition carry insurance writ- 
tn by a private company, by the terms 
of which he will receive an annuity 
after reaching a certain age. 

The evidence introduced by re- 
yondent shows that after the Federal 
social security act became effective, 
its pension plan was amended by re- 
ducing by one-half of the primary in- 
surance benefit which the employee 
would receive from the Federal gov- 
emmment the pension to be paid by re- 
spondent to each of its employees. 
This reduction in the amount of the 
pensions which respondent formerly 
paid its employees represents the 
amount of pensions for which re- 
spondent pays in taxes to the govern- 
ment. The result of this arrangement 
is that respondent contributes a lesser 
amount to its own private pension 
fund, making these payments to the 
Federal government by way of special 
taxes, the government then paying to 
those employees who go on the pen- 
sion roll the pensions paid for, one-half 


by the pensioner and the other half by 
respondent. 

At least the majority of the em- 
ployees of respondent who receive a 
pension from respondent receive also 
a certain payment from the govern- 
ment, for one-half of which they have 
themselves paid, respondent having 
paid by special taxes for the other half, 
and in addition receive from respond- 
ent the amount payable under the pri- 
vate pension plan. The Department 
was evidently of the opinion that in 
some manner the present system 
would, if the payments made by re- 
spondent are included in operating ex- 
penses, result in a larger amount being 
so charged than would have been 
charged under respondent’s private 
pension plan, were there no Federal 
social security act. It would seem 
clear that the portions of the em- 
ployees’ salaries paid to the Federal 
government under the statute cannot 
be charged as any part of respondent’s 
operating costs. If the aggregate of 
the payments made by respondent out 
of its revenues to the Federal govern- 
ment on the one hand, and to its own 
private pension fund on the other, ap- 
proximates the same amount that re- 
spondent would have paid into its own 
private pension fund had no Federal 
social security come into existence, the 
fact that the two systems exist side 
by side would cause little increase in 
respondent’s operating costs. 

A witness called by appellant criti- 
cized respondent’s pension plan from 
the standpoint of the Washington 
ratepayers, by stating the actuarial 
rates developed from the experience 
of all the affiliated telephone compa- 
nies might not be applicable to re- 
spondent’s employees in the state of 
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Washington. We are not impressed 
by this suggestion. Possibly there 
might be some small variation in actu- 
arial estimates as affecting telephone 
employees in different parts of the 
United States, but it would seem that 
such possible variation would not jus- 
tify the expense and trouble necessary 
to set up different rates for each por- 
tion of the country. 

Appellant’s argument that none of 
the payments made by respondent un- 
der its pension plan should be allowed 
as operating expense, for the reason 
that under the two pension systems 
referred to, respondent’s employees 
will receive excessive or double pen- 
sions, is without merit. 

In the case of Consolidated Gas Co. 
v. Newton, PUR1920F 483, 516, 267 
Fed 231, the United States district 
court, in a suit in equity, reviewed an 
order of the Public Service Commis- 
sion of the state of New York, first 
district by which the Commission had 
imposed on the plaintiff, inter alia, a 
limitation of 80 cents as the rate 
which plaintiff might charge to con- 
sumers of its product. A master hav- 
ing been appointed, the matter came 
before the court upon exceptions to 
his report. The master had allowed 
as an operating expense certain pen- 
sion payments made by the company 
under a system which it had set up, 
whereby its employees when sick re- 
ceived benefits, and when reaching cer- 
tain ages received pensions. It ap- 
peared that the master had assumed 
that the discretion of the officers of 
the corporation was not subject to re- 
view. The court held that the master, 
in making this assumption, had erred, 
“because if that discretion had been 
wanton or extravagant beyond reason, 
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it could not stand.’ The court held 
that the master’s ruling constituted 
error without prejudice, and that the 
master had properly ruled that the 
payments made by the company by 
way of benefits or pensions constituted 
proper charges against operating ex. 
pense. In connection with this matter, 
the court said (page 254 of 267 Fed): 
“Mutual Aid Society and (k) Super. 
annuation. Under these two items are 
charged those payments, now very 
common among large corporations, by 
which the employees receive insurance 
for sickness or distress or a pension 
when aged. There can be no question 
of their propriety in substance, nor 
can I, with deference, agree with 
Kings County Lighting Co. v. Lewis, 
110 Misc 204, 230, PUR1920D 145, 
180 NY Supp 570, that the charges 
may not be made during the years 
when the disability existed. The 
method to be adopted is fairly open 
to the discretion of the officers, and in 
the end it makes very little difference 
how it is distributed among consum- 
ers. The question is whether it is in 
fact paid and represents a reasonable 
amount.” 


In the case of Chesapeake & P. 
Teleph. Co. v. Public Utilities Com- 
mission, 62 Wash Law Rep 486, Mr. 
Justice Adkins, of the supreme court 
of the District of Columbia, referring 
to the matter of the telephone com- 
pany’s pension reserve, said: 

“Pension reserve. In its original 
opinion the Commission approved a 
pension reserve but suggested the 
amount being charged thereto ‘be 
somewhat decreased at least for the 
next twelve months and that the ac- 
crual need not be greater than $100,- 
000.’ In its second opinion the Com- 
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mission found ‘that for the purpose 
of this case the charges against income 
for pension reserve are not properly 
to be considered in determining net 
telephone revenues or the reasonable- 
ness of rates, tolls, and charges to be 
made to the public.’ 

“In many states there are today 
statutes providing for old age pen- 
sions. Pension systems are common 
in large corporations. In my judg- 
ment plaintiff’s system is proper and 
the amount being annually set aside 
is ascertained by proper methods. 

“The entire amount of the accrual 
is properly to be considered in deter- 
mining the net telephone revenues and 
the reasonableness of the charges made 
to the public.” 

In the case at bar, it appears that 
when respondent first set up its pen- 
sion system, it was operated on a 
“pay-as-you-go” plan, and that in 
1928, the company changed this sys- 
tem, adopting an accrual plan of pay- 
ment based upon actuarial tables and 
studies. Appellant argues that under 
this system, a charge was imposed up- 
on present ratepayers to make up a 
deficiency in the pension fund which 
existed prior to 1928, and that the 
change in plan violated the principle 
that past losses cannot be recovered 
from present or future ratepayers. 
Appellant suggests that under the pres- 
ent system, the ratepayers are con- 
tributing to the existing unfunded ac- 
tuarial reserve, because many of re- 
spondent’s employees were so em- 
ployed prior to 1928, and for the basis 
of computing their retirement pay, 
that service is considered. 


Difficulties are always experienced, 
whether by governmental agencies or 


private businesses, in setting up new 
spheres of operation of established 
governmental agencies or private busi- 
nesses. If a change is to be made, a 
new system must have a beginning, 
and if a system is to be terminated, it 
must have an end. Save in so far as 
basic legal principles or definite rights 
of individuals or groups are violated, 
the law does not arbitrarily forbid 
change, nor does it control the future 
by establishing the past or the present 
as an immutable mold from which pat- 
terns must be taken for future years. 
State ex rel. Oregon R. & Nav. Co. 
v. Railroad Commission (1909) 52 
Wash 17, 100 Pac 179. 

In connection with the change of 
system inaugurated by respondent in 
1928, we find nothing which places 
an illegal burden upon present rate- 
payers. 

As courts have often stated, the of- 
ficers responsible for the conduct of 
a business exercise a broad discretion 
in directing and controlling the oper- 
ations thereof. In the absence of any 
showing that such officers have abused 
their discretion or acted arbitrarily, il- 
legally, or beyond their lawful author- 
ity, courts will seldom interfere in the 
financial arrangements or methods of 
management of a business. Missouri 
ex rel. Southwestern Bell Teleph. Co. 
v. Public Service Commission, 262 
US 276, 67 L ed 981, PUR1923C 
193, 43 S Ct 544, 31 ALR 807; 
Northwestern Bell Teleph. Co. v. 
Spillman, PUR1926A 330, 6 F(2d) 
663; Havre de Grace & P. Bridge Co. 
v. Towers, 132 Md 16, PUR1918D 
484, 103 Atl 319; Monroe Gaslight & 
Fuel Co. v. Michigan Pub. Utilities 
Commission, PUR1926D 13, 11 F 
(2d) 319; Brooklyn Borough Gas Co, 
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v. Prendergast, PUR 1927A 200, 16 
F(2d) 615. 

We are not impressed by appellant’s 
argument that respondent’s pension 
system constitutes an unfair method 
of control over its employees. It 
seems clear that respondent established 
the system for the purpose of creating 
and maintaining efficiency and atten- 
tion to duty among its employees, as 
well as for the purpose of attracting 
able and intelligent men and women to 
its employment. The record contains 
no evidence tending to show that re- 
spondent has ever acted in bad faith 
in administering its pension plan, and 
certainly nothing that respondent could 
do would have a greater tendency to 
bring about indifference and bad feel- 
ing among its employees than mani- 
festation of an intention to unfairly 
administer its pension system, or to 
use the same as a coercive weapon to 
force its employees to adhere to ob- 
noxious or unwelcome methods to be 
followed in the course of their employ- 
ment. 

We make this ruling, as we make 
others, upon the record before us. If 
at some future time the Department is 
called upon to reconsider the question 
of pensions, and the evidence discloses 
a different state of facts, the Depart- 
ment will be free to reéxamine the 
matter. 

The trial court did not err in re- 
versing that portion of the order of 
the Department disallowing as oper- 
ating expense payments made by re- 
spondent to the trustee under respond- 
ent’s pension plan, to provide for the 
cost of pensions. 

[22] Finally, appellant assigns er- 
ror upon that portion of the decree in 
which the trial court declared that ap- 
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pellant erred in fixing at 5 per cent the 
rate of return which respondent is en. 
titled to receive on the fair value o; 
its property, and held that “as a mat. 
ter of law and fact, a fair return up- 
on such fair value is not less than 6 
per cent.” In its October order, 37 
PUR(NS) 321, appellant considered 
at considerable length the matter of 
the rate of return to be allowed te- 
spondent, and found that such a rate 
fixed at 4$ per cent on the rate base 
established by the Department would 
produce a fair, reasonable and ade- 
quate return to respondent. The De. 
partment, however, stated that in or- 
der to allow for possible contingencies, 
it established 5 per cent as the rate of 
return which respondent should earn 
upon the fair value of its property. 
In reaching its determination that 
respondent’s rate of return should be 
fixed at 5 per cent, the Department 
considered the following factors: 
General economic conditions; ability 
to attract capital; current cost of mon- 
ey ; the financial history of respondent; 
the risk involved in carrying on its 
operations; the comparison between 
respondent’s business and other enter- 
prises ; and the general efficiency of the 
management of respondent’s business. 
The Department properly gave con- 
sideration to the factor of risk, or the 
absence thereof, in the carrying on of 
respondent’s business, which is an ele- 
ment that should always be considered. 
By Rem Rev Stats § 10391, it is 
provided that when the Department, 
after a hearing, finds that rates 
charged by a telephone company are 
unreasonable, unjustly dis- 
criminatory, or unduly preferential, or 
in any wise in violation of law, or that 
such rates, charges, tolls, or rentals 
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ate insufficient to yield reasonable 
compensation for the service rendered, 
the Commission shall determine the 
just and reasonable rates, charges, 
tolls, or rentals to be thereafter ob- 
served and in force, and fix the same 
by order as hereinafter provided.” 

[23] Upon judicial review of or- 
ders of the Department such as those 
now before us, which include the fix- 
ing of a rate of return on the fair 
value of its property to be received 
by the utility, the question to be deter- 
mined is whether or not the order of 
the regulating authority is confisca- 
tory. Los Angeles Gas & E. Corp. v. 
California R. Commission, 289 US 
287, 77 L ed 1180, PUR1933C 229, 
53.S Ct 637; California R. Commis- 
sion v. Pacific Gas & E. Co. (1938) 
302 US 388, 82 L ed 319, 21 PUR 
(NS) 480, 58 S Ct 334. 

In the case of Columbus Gas & Fuel 
Co. v. Ohio Pub. Utilities Commission 
(1934) 292 US 398, 414, 78 L ed 
1327,4 PUR(NS) 152, 163, 54 S Ct 
763, 771, 91 ALR 1403, concerning 
rates fixed for sale of gas, the court 
said: “In so far as a reasonable rate 
is something other or higher than one 
not strictly confiscatory (Banton v. 
Belt Line R. Corp. 268 US 413, 423, 
69 L ed 1020, 1026, PUR1926A 317, 
45 S Ct 534), the difference, if any, is 
determined with finality by the ap- 
pointed officers of the state.” 

In the case of Federal Power Com- 
mission v. Natural Gas Pipeline Co. 
(1942) 315 US 575, 86 L ed 1037, 
42 PUR(NS) 129, 144, 62 S Ct 736, 
the court reviewed, by way of certio- 
rari, a judgment of the circuit court 
of appeals for the seventh circuit 
(1941) 38 PUR(NS) 257, 120 F 
(2d) 625, vacating an order of the 


[4] 


Federal Power Commission fixing 
rates to be charged by the utility for 
the sale of natural gas. Many ques- 
tions were considered by the court, 
among them the contention of the 
utility that the Commission, in fixing 
64 per cent as a fair annual rate of 
return upon the rate base allowed, 
erred in not fixing a higher rate. In 
the course of its discussion of the 
phase of the case referred to, the court 
said (page 596 of 315 US): “. 
courts are required to accept the Com- 
mission’s findings if they are support- 
ed by substantial evidence. § 19(b) 
[15 USCA § 717r (b)]. We cannot 
say, on this record, that the Commis- 
sion was bound to allow a higher rate.” 
The court discussed certain evidence 
in the record showing the decline in 
the profits earned by industrial, utility 
and railroad corporations from the 
year 1929 to the year 1938, also call- 
ing attention to the low interest rates 
prevailing on all forms of investment. 
The utility whose rates were the sub- 
ject of the order before the court for 
review was engaged in the business of 
selling natural gas, and the opinion 
called attention to the fact that the 
matter of the estimated life of the gas 
field had been taken into consideration, 
with provision for the complete amor- 
tization of the investment. While on 
the phase of the case referred to the 
supreme court was concerned only 
with the question of whether or not 
the Commission was bound to allow 
a higher rate of return than 64 per 
cent, the court’s discussion of the ques- 
tion is of interest in connection with 
the phase of the case at bar now under 
consideration. 
It is proper to observe here, in con- 
nection with this question, that a con- 
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siderable proportion of the decided 
cases in which orders fixing rates of 
return were considered are of less as- 
sistance than usual, as a decision that 
a rate fixed by the regulatory authority 
at 7 per cent is not confiscatory does 
not, as a rule, give any indication as to 
the lower rate which should be held 
unlawful. 

The matter of the rate of return is 
also a question which varies greatly 
with changing economic conditions. 
_ As the courts have repeatedly said, a 

rate which might be proper at one 
time might well be too high or too 
low at a subsequent date. 

In the case of Peoples Gas Light & 
Coke Co. v. Slattery (1939) 373 IIl 
31, 31 PUR(NS) 193, 217, 25 NE 
(2d) 482, 500, in which the question 
now under discussion was considered, 
the supreme court of Illinois used the 
following language: ‘The question 
presented in this record is whether a 
net return of 5 per cent constitutes 
confiscation or, in other words, de- 
prives the company of its property 
without due process of law, and this 
is a different question than determin- 
ing a just and reasonable return upon 
property used and useful in the utility 
business. It has been held that a rea- 
sonable rate is something other or 
higher than one not strictly confisca- 
tory, the difference, if any, being deter- 
mined with finality by the appointed 
officers of the state.” 

In the case of Southern Bell Teleph. 
& Teleg. Co. v. Public Service Com- 
mission (1937) 187 La 137, 18 PUR 
(NS) 1, 22, 174 So 180, 195, the 
supreme court of Louisiana considered 
a question similar to that now under 
discussion. In its order, the state 
Commission had stated that the utility 
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was entitled to a return of 6 per cent, 
estimating that the rates fixed would 
enable the utility to realize at least 
that much. It was contended on be. 
half of the utility that the return would 
be less than 6 per cent, and that 
pe if the returns amount to the 
smallest fraction less than the Com- 
mission said the company was entitled 
to earn, the order must be set aside as 
illegal.” 

Concerning this argument, the court 
said (page 195 of 174 So): 

“The question presented in this case 
is not what the Commission thought 
the company should receive as a re- 
turn on its investment, but whether 
the rates fixed are confiscatory. It 
cannot reasonably be said that if the 
returns under the rates fixed will fall 
slightly under 6 per cent, say to 5.95 
per cent, 5.5 per cent, or even 5 per 
cent, the Commission’s order will re- 
sult in confiscation, and that is the test. 
It is a matter of such common knowl- 
edge that we take judicial notice of it 
that interest rates are extremely low, 
lower than ever known in this country. 
Fortunate indeed is the investor who 
can realize as much as 5 per cent on 
good investments, and many are sat- 
isfied with 34 per cent. 

“In the case of Alexandria Water 
Co. v. Alexandria (1934) 163 Va 
512, 7 PUR(NS) 53, 114, 177 SE 
454, 495, the court disregarded the 
suggestion and argument here made, 
saying : 

“But we are not here concerned 
with what the Commission in the exer- 
cise of its legislative discretion deems 
a fair and reasonable return. Upon a 
judicial review, we are concerned only 
with this ultimate question, Are the 
rates prescribed confiscatory ?’ ” 
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In the case of Alexandria Water 
Co. v. Alexandria, supra, the supreme 
court of appeals of Virginia reviewed 
an order of the State Corporation 
Commission. The supreme court of 
Louisiana, in the case above cited, 
quoted from the opinion of the Vir- 
ginia court, which also said (page 495 
of 177 SE): “It is a matter of com- 
mon knowledge that, under the de- 
pressed business conditions which have 
existed since the early part of 1930, 
the end of which has not yet come and 
cannot be predicted with any confi- 
dence, a company (whatever its busi- 
ness) which has been able to earn a 
net return of as much as 4.98 per cent 
upon the present value of its property 
used and useful in the business has 
been very fortunate, and that few com- 
panies have been able to do so. In 
view of this fact, we are of opinion 
that it cannot be said with reason that 


the prescription of rates for a public 
utility company which yield to it a 
net return of 4.98 per cent is, in effect, 
a confiscation of its property, or de- 
prives it of its property without due 
process of law.” 


In determining whether an estab- 
lished rate of return is subject to the 
constitutional objection that it deprives 
the utility of its property without due 
process of law, business conditions as 
they exist at the time the rate is estab- 
lished and other kindred matters as 
affecting the utility in question are im- 
portant considerations. In the case of 
United R. & Electric Co. v. West, 280 
US 234, 249, 50 S Ct 123, 125, 74 
L ed 390, PUR1930A 225, 228, 50 
S Ct 123, 125, the court said: ‘What 
is a fair return within this principle 
cannot be settled by invoking decisions 
of this court made years ago, based 
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upon conditions radically different 
from those which prevail today. The 
problem is one to be tested primarily 
by present-day conditions. . Nor 
can a rule be laid down which will ap- 
ply uniformly to all sorts of utilities. 
What may be a fair return for one 
may be inadequate for another, de- 
pending upon circumstances, locality, 
and risk.” 

[24, 25] The rate-making authori- 
ty and the courts take notice of exist- 
ing economic conditions, together with 
price trends and value levels. Con- 
cerning these matters, the Supreme 
Court of the United States, in the case 
of Los Angeles Gas & E. Corp. v. Cali- 
fornia R. Commission, supra, 289 US 
at p. 308, PUR1933C at p. 243, in 
considering the question of historical 
cost of the utility’s property, said: 
“We have had occasion to take judi- 
cial notice of the high level of prices 
of labor and materials prevailing not 
only from 1917, as incident to the war, 
but also in 1922 and 1923, and that 
there was no ‘substantial general de- 
cline’ in such prices from that time to 
1926.” 

The cases of Ohio Bell Teleph. Co. 
v. Ohio Pub. Utilities Commission 
(1937) 301 US 292, 81 Led 1093, 18 
PUR(NS) 305, 57 S Ct 724, South- 
ern Bell Teleph. & Teleg. Co. v. Public 
Service Commission, supra, and Peo- 
ples Gas Light and Coke Co. v. Slat- 
tery, supra, are to the same effect. 

In the early cases in which orders 
of rate regulating bodies were con- 
sidered, courts sometimes used the 
word “interest” in connection with a 
fair return which the utility is enti- 
tled to earn upon its capital invest- 
ment. The use of the word interest 
in connection with this phase of public 
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utility regulation was unfortunate, as 
the moneys earned by the utility are 
not properly interest, the phrase fair 
return more properly expressing the 
idea. 

In the case of State ex rel. Oregon 
R. & Nav. Co. v. Clausen (1911) 63 
Wash 535, 116 Pac 7, 11, this court 
referred to “a fair interest return,” 
the same expression having been em- 
ployed in the case of State ex rel. Web- 
ster v. Superior Court (1912) 67 
Wash 37, 120 Pac 861, LRA1915C 
287, Ann Cas 1913D 78. 

In the case of State ex rel. Spokane 
Falls Gaslight Co. v. Kuykendall, 119 
Wash 107, PUR1922D 467, 470, 205 
Pac 3, 4, this court, after referring 
to the “fair and reasonable return up- 
on its investment” which a utility 
should receive, again referred to the 
“fair and reasonable return by way of 
interest or profit upon the reasonable 
value” of the utility property used and 
useful in the public service. 

We call attention to these expres- 
sions appearing in former decisions of 
this court, because we have now adopt- 
ed the phrase fair return as correctly 
expressing the amount of revenue 
which a utility should earn upon the 
rate base established by the regulatory 
authority. 

In the early case of Bluefield Water 
Works & Improv. Co. v. West Vir- 
ginia Pub. Service Commission, 262 
US 679, 692, 67 L ed 1176, PUR 
1923D 11, 20, 43 S Ct 675, 679, the 
Supreme Court of the United States 
said: “A public utility is entitled to 
such rates as will permit it to earn a 
return on the value of the property 
which it employs for the convenience 
of the public equal to that generally 
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being made at the same time and in 
the same general part of the country 
on investments in other business un- 
dertakings which are attended by cor- 
responding risks and uncertainties: 
but it has no constitutional right to 
profits such as are realized or antic- 
ipated in highly profitable enterprises 
or speculative ventures. The retum 
should be reasonably sufficient to as- 
sure confidence in the financial sound- 
ness of the utility and should be ade- 
quate, under efficient and economical 
management, to maintain and support 
its credit and enable it to raise the 
money necessary for the proper dis- 
charge of its public duties. A rate of 
return may be reasonable at one time 
and become too high or too low by 
changes affecting opportunities for in- 
vestment, the money market and busi- 
ness conditions generally.” 

This clear and comprehensive state- 
ment has been well nigh universally 
approved, and was reaffirmed by the 
Supreme Court in the case of Los 
Angeles Gas & E. Corp. v. California 
R. Commission, supra. 

In the case of United R. & Elec- 
tric Co. v. West, supra, 280 US at 
p. 251, PUR1930A at p. 229, the Su- 
preme Conrt said: “It is manifest that 
just compensation for a utility, re- 
quiring for efficient public service 
skillful and prudent management as 
well as use of the plant, and whose 
rates are subject to public regulation, 
is more than current interest on mere 
investment.” 

The difficulty with the statement last 
quoted is that “current interest on 
mere investment” covers too wide a 
range to afford-a valuable basis of 
comparison, the interest rates depend- 
ing upon the nature of the investment, 
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the time the loan will run, and other 
factors too numerous to mention. 

While in determining the rate of re- 
jun to be allowed a utility the regu- 
lating authority should consider cur- 
rent rates of interest asked and re- 
ceived on investments or loans, that 
matter is only one of many elements 
which must be taken into considera- 
tion. 

In the case at bar, respondent intro- 
duced much evidence concerning the 
history of its stock structure, its bond- 
ed indebtedness, the ratio of debts to 
apital obligations, and its general 
financial operations. This evidence is 
in the record, and is given due con- 
sideration, 

In Puget Sound Electric R. Co. v. 
Railroad Commission (1911) 65 
Wash 75, 97, 117 Pac 739, 749, Ann 
Cas 1913B 763, this court affirmed an 
order of the Commission fixing 7 per 
cent as the rate of return to be realized 
by the utility, calling attention to the 
fact that the utility had loaned a sub- 
stantial sum to an allied corporation 
at6 per cent interest. Concerning this 
matter, the court said: “If appellant 
regards 6 per cent as a proper return 
for its investment in the Tacoma Rail- 
way & Power Company, it should be 
willing to accept 7 per cent as a proper 
return for its investment in its own 
property.” 

In the instant case, it appears that 
respondent has borrowed from the 
trustee of its pension fund sums ag- 
gregating over ten million dollars, for 
which it pays the trustee 4 per cent 
per annum interest. While this is not 
a controlling factor, it is a circum- 
stance which the Department was en- 
titled to consider, and should also be 


considered by the court in determining 
whether or not the rate of return fixed 
by the Depurtment is confiscatory. 

Orders by regulatory bodies estab- 
lishing rates of return upon investment 
are always subject to revision in view 
of changed circumstances. Illinois Bell 
Teleph. Co. v. Gilbert, PUR1933E 
301, 3 F Supp 595. 

In Re Northwestern Bell Teleph. 
Co. (1942) — SD —, 46 PUR(NS) 
293, 6 NW(2d) 165, it was held that 
an order of the regulatory authority 
fixing 34 per cent as the rate of return 
was confiscatory. 


The supreme court of Illinois, in the 
case of Peoples Gas Light & Coke Co. 
v. Slattery, supra, held that a return 
of 5 per cent fixed by the rate regulat- 
ing authority could not be held con- 
fiscatory. The court called attention 
to the fact that the company was pay- 
ing 4 per cent on several million dol- 
lars of borrowed money, and that the 
test of confiscation was the return 
which could reasonably be procured 
upon an investment of equal amount 
and equal stability. 

Respondent vigorously argues in 
support of the decree of the trial court, 
discussing the testimony of the wit- 
nesses and the exhibits introduced. 

In connection with such a question 
as this, both the Department and the 
courts take notice of existing condi- 
tions, and give consideration thereto, 
as well as to the evidence in the rec- 
ord. In view of all matters properly 
to be considered, it becomes the duty 
of the Department to fix a just and 
reasonable rate of return to be realized 
by the utility, and on review of such 
an order by the utility, the order of 
the Department will be affirmed by the 
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courts, unless it appear that the rate 
fixed is so low as to amount in law to 
confiscation of the utility’s property. 

Discussion of this phase of the case 
might be continued at great length, to 
no advantage. The question is, of 
course, of great importance, both to 
respondent and to the ratepayers, but 
further review of the evidence and the 
authorities would merely lengthen an 
opinion which is already too long. 

[26] Bearing in mind, then, that as 
to this phase of the matter, the sole 
question before us is whether or not 
the rate of return fixed by appellant 
at 5 per cent must be held to be so low 
as to amount to confiscation of re- 
spondent’s property, we hold that the 
rate fixed is not confiscatory, and that 
the superior court erred in reversing 
the order of the Department upon this 
phase of the case, and in declaring that 
respondent is entitled to a return of 
not less than 6 per cent upon the fair 
value of its property. 

In connection with this matter, we 
have found it unnecessary to consider 
the arguments advanced by appellant 
Telephone Users League of Washing- 
ton, Inc., the appellant named agree- 
ing with appellant department in argu- 
ing for reversal of that portion of the 
decree of the trial court declaring that 
a fair return to be received by respond- 
ent upon the value of its property 
should be not less than 6 per cent. The 
argument advanced by appellant 
League is based upon the Federal Rev- 
enue Act of 1942, Public Law No. 
753, approved Octobr 21, 1942, 56 
Stat 798, 26 USCA Int Rev Acts. As 
we hold that the trial court erred in 
making that portion of its decree above 
referred to, we find it unnecessary to 
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discuss the arguments advanced by ap- 
pellant League for reversal of that por. 
tion of the decree appealed from. 
We shall now consider the cross. 
appeal of the cities of Spokane, Ta. 
coma, Seattle, et al. These cities ap- 
peared before the Department, and 
brought the departmental orders before 
the superior court by way of writs of 


‘review. Deeming that they had been 


aggrieved by the decree entered by the 
superior court, the cities appealed from 
the decree, and appeared before this 
court, presenting the question in which 
they are interested both by way of 
briefs and oral argument. 


It appeared before the Department 
that several cities had granted re- 
spondent franchises authorizing re- 
spondent to place its poles, wires and 
conduits in the public streets, the fran- 
chises requiring respondent to pay to 
the cities, respectively, certain sums of 
money based upon agreed percentages 
of respondent’s gross income from the 
ratepayers residing in the respective 
cities, and that certain of the cities had 
levied excise or occupation taxes which 
respondent was required to pay by way 
of percentage upon its gross income 
received from the respective communi- 
ties. 

In the schedules which respondent 
filed with the Department in 1938, it 
was provided that there be passed on 
to respondent’s ratepayers residing 
within the limits of the cities which 
had levied occupation taxes which re- 
spondent was required to pay, the 
amount paid by respondent on account 
of such taxes. The schedules were 
suspended, pending the hearing before 
the Department, and never became ef- 
fective. In its order of July 6, 1940, 
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34 PUR(NS) 193, the Department 
denied respondent’s application to pass 
the respective occupation taxes to its 
ratepayers, but in its order of October 
31, 1940, 37 PUR(NS) 321, the De- 
partment directed respondent to pass 
such taxes along to its ratepayers. Pur- 
suant to this order, there would be 
added to the bill received by each rate- 
payer residing within the limits of the 
city which levied an excise tax, his pro- 
portion of the tax levied on respondent 
for the privilege of doing business in 
that city. 

In its order of December 16, 1940, 
the Department entered the supple- 
mentary order above referred to, fix- 
ing the schedule of rates to be charged 
by respondent, and further providing 
that “all occupational, franchise and 
similar municipal charges may be 
passed on” to the ratepayers. 


It does not appear that respondent 
had at any time requested that moneys 
collected by the cities pursuant to fran- 
chises enjoyed by respondent be passed 


on to the ratepayers. Neither does it 
appears that any notice was given by 
the Department of any hearing to be 
held concerning the passing to the rate- 
payers of moneys collected pursuant to 
franchises or paid otherwise than pur- 
suant to occupation taxes, or taxes of 
a similar nature. 

Appellant cities assign error upon 
that portion of the decree which re- 
versed the departmental order of July 
6, 1940, in so far as that order perma- 
nently suspended respondent’s applica- 
tion to pass to its ratepayers munic- 
ipal occupation taxes. Error is also 
assigned upon the refusal of the trial 
court to include in its reversal of the 
order of October 31, 1940, a direction 


to the Department to eliminate from 
that order all authorization or direc- 
tion to pass such taxes along to the 
ratepayers. Appellant cities make a 
similar assignment of error based up- 
on the refusal of the trial court to in- 
clude in its reversal of the order of 
December 16, 1940, a similar provi- 
sion. 

We shall refer to the appellant cities 
as the cities, to appellant Department 
as the Department, and to the tele- 
phene company as respondent. The 
cities have filed a brief upon the ques- 
tions presented on their appeal, and 
the 345 cities which are members of 
the National Institute of Municipal 
Law Officers have, through their coun- 
sel, filed a brief signed by members of 
the institute’s committee on public util- 
ities, as amici curiae. Respondent has 
filed a brief answering the brief filed 
by the cities, while appellant Depart- 
ment in its opening brief simply refers 
to the discussion of the subject in its 
October order, and adopts the brief 
of respondent above referred to as its 
argument upon the questions raised 
by the cities’ appeal. 

We shall first consider the matter 
of municipal taxes, leaving the ques- 
tion of franchise exactions for sepa- 
rate consideration. 

[27,28] The cities contend that the 
powers enjoyed by the Department 
pursuant to Rem Rev Stats § 10339 et 
seq. constitute an exercise of the police 
power, and that the Deparment ex- 
ceeded its authority in ordering that 
the municipal charges above referred 
to be passed on to the ratepayers, ar- 
guing that such an order constitutes 
an exercise of the taxing power. In 
this connection, it is contended that the 
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departmental order in effect trans- 
form the tax from one properly levied 
by a taxing authority on the owners of 
the utility for the privilege of engaging 
in business, at a reasonable profit, 
within the limits of the city, to a tax 
on the ratepayers within the limits of 
the city, from whose payments that 
profit accrues. The cities argue that, 
pursuant to its statutory authority, the 
Department may determine the rea- 
sonableness of rates and service ren- 
dered, but that in determining the 
amount of a fair return to the utility, 
the Department must take the tax bur- 
den as it finds it, and that the order 
of which the cities complain attempts, 
without warrant of law, to shift that 
burden. 


Cities are municipal corporations, 
and as agencies of the state, exercise 
delegated taxing powers. Authority 
to levy occupation taxes is conferred 
on cities of the first class by Rem Rev 
Stats §§ 8966 and 8981; upon cities 
of the second class, by § 9034; upon 
cities of the third class, by § 9127; and 
upon cities of the fourth class, by 
§ 9175. 

Not all of the cities within the state 
of Washington within which respond- 
ent does business have levied an occu- 
pation tax which is paid by respondent, 
and the rate of the tax levied varies 
greatly in the different cities. The 
city of Seattle has levied a tax amount- 
ing to 4 per cent of respondent’s gross 
collections in that city; in the city of 
Spokane the levy amounts to 3 per 
cent; in Bellingham to 34 per cent; in 
Port Townsend to 2 per cent; and 
in Olympia, Shelton, and Dayton, to 
one per cent. The first tax was levied 
by the city of Seattle in 1932, and the 
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latest by the city of Dayton in 1939, 
The right of the city of Seatle to levy 
the tax referred to was upheld by this 
court in the case of Pacific Teleph. & 
Teleg. Co. v. Seattle (1933) 172 
Wash 649, 21 P(2d) 721, the judg. 
ment of this court having been af. 
firmed by the Supreme Court of the 
United States, Pacific Teleph. & Teleg, 
Co. v. Seattle (1934) 291 US 300, 78 
Led 810, 54S Ct 383. 


It should be noted that several cities 
are served by independent telephone 
companies, and not by respondent. 

Pursuant to our decision, the three 
departmental orders will stand re- 
versed, and be remanded to the De- 
partment for further proceedings. 
What the final order of the Depart- 
merit will be as to the rates which re- 
spondent may charge, or whether or 
not the Department will permit or di- 
rect respondent to pass along to the 
ratepayers of the respective cities the 
municipal exactions which are now un- 
der discussion, cannot be foretold. 
Upon the record, the question of 
whether or not the Department has 
authority under the law to direct or 
permit respondent to pass to the rate- 
payers the municipal exactions above 
referred to, is now before us for con- 
sideration. 

The cities argue that by the provi- 
sion in the Department’s order of De- 
cember 16, 1940, the Department is in 
effect unlawfully attempting to exer- 
cise the taxing power. 

Beyond question, for rate-making 
purposes, the municipal exactions in 
question are properly charged to the 
company’s operating expense account. 
The company, by lawful authority, is 
required to pay them. 
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The Department was of the opinion 
that an excise or occupation tax levied 
by a city against respondent by way 
of a percentage on respondent’s gross 
income from that city, if included in 
general operating expense and reflect- 
af in statewide rates, as matter of law 
constitutes an unjust discrimination 
against ratepayers using telephones in 
portions of the state where no such 
tax, or a lesser tax, has been imposed. 
It appears that as of December 31, 
1938, 73.4 per cent of the telephone 
stations in the state were located in 
Spokane, Tacoma, and Seattle, 48.7 
per cent being in the latter city. In the 
same year, the cities referred to con- 
tributd 80.3 per cent of respondent’s 
revenues, 55.8 per cent being collect- 
ed in Seattle. Based upon these fig- 
ures, the cities argue that any discrim- 
ination against persons living without 
the cities named is so slight as to be 
negligible. Nevertheless the discrimi- 
nation exists; the point urged is as to 
degree only. 

In connection with this phase of the 
argument, the cities cite the case of 
Seattle v. Puget Sound Traction 
Light & P. Co. (1918) 103 Wash 41, 
46, 174 Pac 464, 466, in which the city 
of Seattle sought recovery of the two 
per cent of the defendant’s gross in- 
come due to the city under defendant’s 
franchise, which the defendant had re- 
fused to pay, on the ground that the 

exaction was discriminatory. It ap- 
peared that the same defendant owned 
a street railway system in the city of 
Bellingham, where no payment by way 
of a percentage of gross income was 
exacted. The court held that the tax 
was not invalid because of unlawful 
discrimination, saying : “Can it be said 


that a municipality cannot exact a dif- 
ferent rate of tax because some one 
city has failed to exact a tax upon the 
property within its boundary? Man- 
ifestly not.” 

The case is not at all in point here, 
as no on is contending that the tax is 
invalid. The only question before us 
is whether the excise tax levied by the 
city of Seattle should be included gen- 
erally in respondent’s operating ex- 
penses and spread throughout the 
state, or whether the amount of the tax 
should be collected by respondent from 
the Seattle ratepayers, 

The supreme court of Illinois, in the 
case of Elmhurst v. Western United 
Gas & E. Co. (1936) 363 Il 144, 13 
PUR(NS) 441, 443, 1 NE(2d) 489, 
491, considered the matter of franchise 
payments. It appeared that the utility 
company furnished gas to a district in 
northern Illinois. The state rate-mak- 
ing authority authorized a schedule of 
rates to be charged for gas throughout 
the territory served, excepting five 
cities within which the utility was per- 
mitted to add to its charges a percent- 
age differential sufficient to meet the 
annual payments which the utility was 
required to pay each municipality by 
virtue of franchise ordinances pursu- 
ant to which the utility operated in the 
five cities. Under its franchise from 
the city of Elmhurst, the utility was re- 
quired to pay to the city 3 per cent 
of the gross receipts of the business 
done within the city. The city of Elm- 
hurst attacked the rates, contending 
that the rate schedule established un- 
reasonable differences between local- 
ities and classes of service, in contra- 
vention of the statute of the state 
establishing the regulatory authority. 
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Concerning this matter, the supreme 
court said: 

“The discrimination forbidden by 
§ 38 [Smith-Hurd Stats chap 1113] 
(Par. 53) is as to rates between cus- 
tomers of the same class in the terri- 
tory. Customers residing in sub- 


divisions of the same territory served 
by the public utility where an annual 
percentage of its gross receipts is ex- 
acted from the public utility, are not 
in the same class as those patrons who 
live in a municipality where such per- 
centage is not exacted. 


“No question is raised <. to the fair- 
ness or uniformity of the basic rate 
in the territory served. The contro- 
versy centers around the 3 per cent 
added to the basic rate in appellant city 
which, in turn, exacts from the public 
utility the same percentage computed 
on the basis of its gross receipts. In 
this respect appellant, with the other 
four cities named, differed from the 
other municipalities in the northern 
division. 

“Tt is argued that annual franchise 
payments should not be charged 
against the patrons of the appellant, 
and that the practical effect is to give 
those who are nonusers of gas the ben- 
efit of the franchise rate paid by gas 
users. Such is the effect. It is seldom 
that the imposition of a tax or fran- 
chise charge does not work a hardship 
on some individuals. The human race 
has not yet reached that degree of per- 
fection whereby taxing systems have 
been evolved which in their practical 
operation do not, on occasion, work 
some degree of injustice to some in- 
dividuals. 

“Appellant contends that the pay- 
ment of the annual franchise charge is 
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nevertheless a capital investment 
which should be spread over the whole 
northern territory, and that because a 
lump sum was not paid for the fran. 
chise at the time it was granted, but 
the franchise is paid for on a percent- 
age basis, that fact does not justify 
the charging of such tariff to operat- 
ing expenses rather than capital invest- 
ment. While appellant cites various 
public utilities reports in support of its 
position, it refers us to no court de- 
cisions determining such principle, 
Public utility reports are not consid- 
ered as authority in this court on an 
issue involving the review of an order 
of the Commission.” 


The court held that franchise pay- 
ments are properly chargeable as an 
element of the cost of operation, which 
should be borne by the consumers of 
the utility’s product or service, and 
that it would be unjust to spread the 
burden of the annual franchise pay- 
ment over the whole territory served 
by the utility. The court also held 
that: “There is no interference with 
the contract created by the original 
franchise and acceptance thereof by 
the predecessor of the appellee, and the 
order of the Commission in nowise 
contravenes the constitutional inhibi- 
tion against the impairment of con- 
tracts.” 

While as hereinafter stated we dif- 
fer with the supreme court of Illinois 
in its holding as to franchise payments, 
the holding of the court supports our 
conclusion that excise taxes levied 
by a city should be reflected in the 
rates charged within that community. 

There is no basis for the argument 
advanced by the cities to the effect 
that the Department is seeking to ex- 
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ercise the taxing power, or to interfere 
with the exercise of that power by the 
cities. The only question concerns the 
allocation of the moneys paid by re- 
gondent to the cities under a taxing 
ordinance or pursuant to franchise 
provisions, whether these payments 
will be included in respondent’s general 
operating expenses or segregated and 
passed to the ratepayers in the respec- 
tive municipal corporations to which 
the moneys are paid. 

By Rem Rev Stats § 10391, the De- 
partment is vested with authority over 
rates to be charged by public utilities. 
In the case of State ex rel. Seattle v. 
Public Service Commission, 103 Wash 
72, PUR1918F 810, 816, 173 Pac 
737, 739, this court held that the De- 
partment (then the Commission) had 
the power “to fix reasonable or suf- 
ficient rates at the request of the car- 


rier notwithstanding the franchise 


contract.” An order of the Commis- 
sion approving a tariff filed by the 
utility in disregard of a franchise pro- 
vision providing for commutation 
tickets was upheld. It would seem that 
the case cited is in some conflict with 
at least one decision of this court, but 
it is not necessary to consider that mat- 
ter here. In any event, the Depart- 
ment enjoys wide powers in exercising 
its authority to fix rates. 

As above stated, the bases upon 
which excise taxes have been levied by 
the cities vary greatly, ranging from 
4 per cent of the gross income to 1 
per cent. No one can say how far this 
variation might be extended. It sug- 
gests large possibilities of municipal 
action. Manifestly there is an element 
of unjust discrimination in allowing 
one community to levy and collect 


from respondent or any public utility 
engaged in business throughout the 
state an occupation tax which in turn 
the utility would collect by a statewide 
increase in rates. If such taxes were 
generally levied and varied little in the 
percentage of gross revenue by which 
the tax is computed, the matter might 
well be unimportant; but the contrary 
is the fact. 


Taxes, whether denominated occu- 
pation taxes, business taxes, or taxes 
for the privilege of using public 
streets, are imposed by a legislative 
authority, which, unless the imposition 
is held unlawful by the courts, has the 
right to enforce collection. There is 
no element of contract in connection 
with such a tax. 

We are convinced that the Depart- 
ment, in so far as such taxes are con- 
cerned, has the power to fix special 
exchange rates applicable to the dif- 
ferent communities, which will in ef- 
fect require the ratepayers in each 
community to absorb a sum equal to 
the amount of the tax which respond- 
ent is required to pay to that munici- 
pality. More than this, the Depart- 
ment cannot do. 

Whether or not the present munic- 
ipal tax situation in this state at this 
time requires that the Department fol- 
low the procedure stated, is a question 
to be determined by the Department. 

In connection with this matter, 
amici curiae in their brief frankly state 
that excise taxes levied by cities, to- 
gether with payments made pursuant 
to municipal franchises, are universal- 
ly considered proper items of operat- 
ing expense, to be so considered by state 
rate-making authorities, amici curiae 
arguing, however, that such disburse- 
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ments should be covered by statewide 
rates, and not by differentials reflected 
in rates applicable to certain communi- 
ties. Amici curiae state that the pass- 
ing on of municipal taxes to the rate- 
payers in the community levying the 
tax is contrary to all decisions of all 
state and Federal courts and the rul- 
ings of all state public utility commis- 
sions. None of these decisions, how- 
ever, is cited, and the decision of the 
Illinois court above referred to is to 
the contrary, as are several orders of 
state rate-making bodies. 

[29, 30] The matter of payments 
to municipalities under franchise pro- 
visions presents a different question 
from that last discussed concerning 
payments made pursuant to municipal 
taxing ordinances. 

A franchise is “a special privilege 
conferred by the government on an in- 
dividual or individuals and which does 
not belong to the citizens of the coun- 
try generally, of common right.” 37 
CJS Franchises, § 1, p. 142. Such a 
franchise as those with which we are 
here concerned is a contract between 
a municipal corporation and a person 
who has applied for leave to engage in 
certain business operations of a public 
nature within the limits of the munic- 
ipality. Franchises granted to respond- 
ent include the right to place poles, 
wires, and conduits within the public 
streets. Any person desiring such a 
franchise must apply therefor to the 
municipal corporation. If his appli- 
cation be favorably considered, a fran- 
chise is offered upon certain condi- 
tions. This offer the applicant may ac- 
cept or refuse. If accepted, the fran- 
chise provisions become binding on all 
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persons concerned, save as heretofore 
noted as to provisions fixing rates, 
Franchises granted to public utif. 
ties vary greatly as to the obligations 
assumed by the grantee. Respondent 
is operating under some franchises 
which require payment of certain per- 
centages of respondent’s gross income 
received within the territorial limits of 
the grantor. Under other franchises, 
respondent is required to furnish to 
the municipality without charge certain 
telephone installations and service. On 
the other hand, respondent, under the 
franchises, enjoys the privilege of us- 
ing the public streets, subject to cer- 
tain conditions, for installation of its 
apparatus. This latter right is, of 
course, valuable, and indeed necessary, 
and is a privilege for which a cash pay- 
ment may reasonably be exacted. If 
respondent desired to use some availa- 
bie city property, it might well nego- 
tiate a lease and pay a rental therefor. 
If the use of the property were neces- 
sary in the conduct of respondent's 
business, such rental would undoubt- 
edly be considered by the rate-making 
authority a proper operating expense. 
It might well be that respondent 
would find it convenient to procure an 
easement over private property outside 
the municipal limits, for the purpose 
of placing its poles and wires. Money 
paid for such an easement would cer- 
tainly be properly classed as an operat- 
ing expense. It seems reasonable to 
consider that payment of a certain pro- 
portion of respondent’s gross income 
collected from ratepayers within the 
city limits be considered as compensa- 
tion for use of the streets, if no other 
provision has been made for the pay- 
ment for the privilege. Such franchise 





STATE EX REL. PACIFIC T. & T. CO. v. DEPT. OF PUB. SERV. 


payments, if considered as compensa- 
tion for the use of the streets, would 
pe properly classed as a general oper- 
ating expense. 

If the payments called for by a fran- 
chise appear excessive or out of pro- 
portion to the privilege accorded to the 
utility to use city property, the rate 
regulating authority would have power 
to fix the proper proportion of the pay- 
ment to be allocated to operating ex- 
pense. 

The right of the city under a fran- 
chise to be furnished, without charge, 
with telephone installations and serv- 
ice would be difficult to measure in 
dollars, and we do not understand that 
the Department has authorized re- 
spondent to compute the value of such 
service and charge the same to the 
city ratepayers. 

This court has held that the Depart- 
ment has no jurisdiction to abrogate 
franchise provisions, with the excep- 
tion above noted in connection with 
the matter of rates. 

In the case of State ex rel. Seattle 
v. Seattle & R. Valley R. Co. 113 
Wash 684, PUR1921C 231, 194 Pac 
820, 15 ALR 1194, it was held that a 
provision in the franchise granted to 
the street railway company, binding 
the company to carry policemen and 
firemen in uniform while engaged in 
the discharge of their official duties, 
was a binding obligation upon the 
grantee of the franchise, not subject 
to abrogation. 

In the case of Monroe Water Co. v. 
Monroe (1925) 135 Wash 355, 237 
Pac 996, it appeared that the plaintiff 
was the holder of a franchise from the 

city of Monroe authorizing the plain- 
tiff to supply the town and inhabitants 
with water. It was provided in the 


franchise that during the term thereof 
the grantee should furnish to the town 
free water for the extinguishment of 
fires, free hydrant rental, free water 
for street flushing, etc. The franchise 
was granted subsequent to the enact- 
ment of the Public Service Commis- 
sion Law, and the water company filed 
with the Commission a new schedule 
of rates and charges calling for pay- 
ment by the town of rental for hy- 
drants. The Department approved 
the rates requiring payment by the 
town of rental for hydrants. The 
town refusing to pay, the water com- 
pany brought suit to recover the rent- 
als pursuant to the revised rates, and 
recovered judgment in the superior 
court. The sole question presented 
to this court concerned the power of 
the Department to enter the order au- 
thorizing the water company to charge 
the town rental for the use of hy- 
drants. The case was heard before a 
Department of this court, which af- 
firmed the judgment of the trial court 
in favor of the water company. Mon- 
roe Water Co. v. Monroe (1934) 130 
Wash 351, 227 Pac 516. 

A rehearing was granted, and the 
matter considered by this court sitting 
en banc. The departmental decision 
was overruled, and the judgment of 
the lower court and the order of the 
Department were reversed. This 
court, following two of our prior de- 
cisions, held that the Department had 
no authority to authorize the utility to 
abrogate the provision of the franchise 
above referred to. The court referred 
to the franchise as a contract between 
the utility and the municipality, and 
held that the former was bound by the 
provisions of the franchise. 

This court, then, while upholding 
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the right of the Department to change 
franchise provisions as to rates, has 
held that the Department has no right 
to abrogate franchise conditions such 
as those referred to in the two cases 
last cited. 

In the orders before us for review, 
the Department did not attempt to in- 
terfere in any manner with the provi- 
sions of the respective franchises un- 
der which respondent is conducting its 
business in the cities referred to. We 
have discussed this matter because ap- 
pellant cities apparently contend that 
by its orders the Department was in 
some manner interfering with the car- 
rying out of the franchise provisions. 
Such is not the case. 

We are convinced, however, that 
payments made by respondent, under 
franchises such as those here in ques- 
tion, as matter of law fall within the 
classification of general operating ex- 
penses, and that the Department erred 
in the provision of its December order 
above referred to, according to re- 
spondent the right to charge such fran- 
chise payments to the ratepayers of the 
respective cities. 

Such payments differ basically from 
taxes paid pursuant to excise or simi- 
lar taxes levied by a municipality. 

. Payments made under franchises such 
as those here in question are based up- 
on contracts which grant to respond- 
ent, inter alia, the right to install por- 
tions of its equipment in the public 
streets. The installation of respond- 
ent’s plants pursuant to the franchise 
contracts benefits not only the resi- 
dents of the cities, but is a benefit to 
ratepayers living without the city lim- 
its. In entering into these contracts, 
respondent was enlarging its service 
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and making the same more generally 
useful and convenient. 

While the distinction between pay- 
ments made by respondent pursuant 
to franchises which it enjoys, and pay. 
ments made pursuant to municipal tax. 
ing ordinances may seem rather finely 
drawn, we are convinced that a dis. 
tinction in fact exists, and that as to 
the former class, the law requires that 
such payments be considered as gen- 
eral operating expenses, and that (sub- 
ject to the exception above noted as to 
an excessive or unreasonable exaction) 
the Department lacks legal authority 
to direct or permit respondent to pass 
such payments along to the ratepayers 
within the respective cities within 
which respondent is operating pursu- 
ant to the franchises. 

We have referred above to the case 
of Elmhurst v. Western United Gas 
& E. Co. 363 Ill_144, 13 PUR(NS) 
441, 1 NE(2d) 489, decided by the 
supreme court of Illinois, April 17, 
1936. In that case the court consid- 
ered only payments made to the city 
pursuant to franchise provisions. We 
are in accord with the reasoning of 
the supreme court of Illinois as ap- 
plied to municipal taxing ordinances, 
but we are of the opinion that a dif- 
ferent rule should be applied as to pay- 
ments required by municipal fran- 
chises. Certainly the inclusion of mu- 
nicipal exactions in local rates consti- 
tutes an exception to the general rule. 
Such exceptions should be recognized 
only when not to so consider them 
would cause a manifest injustice. It 
would seem that the case presented to 
the Illinois court did not involve a 
utility engaged in statewide operations. 
Just how much territory the utility 
which was a party to that proceeding 
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grved cannot be determined from the 
opinion. The situation was not en- 
‘irely comparable to that presented in 
the case at bar. 

In connection with the matter un- 
der discussion, it may be observed that 
because Of its power over contract pay- 
ments by a public utility, the Depart- 
ment might well, if it deemed a fran- 
thise exaction so excessive as to in 
part amount to a tax, apportion the 
payment between general operating ex- 
pense and the local ratepayers. 

As to the question under discussion, 
it should be noted that it appears from 
the record that the Department includ- 
edin its December order the provision 
above referred to, concerning fran- 
chise payments, without any previous 
notice to any of the parties. This was 
amatter concerning which respondent 
and the cities were entitled to be heard. 

We have concluded, however, to de- 
cide the question, being convinced that 
the Department has no authority to 
make the order as to franchise pay- 
ments. We do this in order to expe- 
dite final completion of this litigation. 

Appellant Telephone Users League 
of Washington, Inc., a corporation, 
appeared by counsel before the De- 
partment, and contested all claim of 
respondent to increase its rates, and 
particularly objected to respondent’s 
application to the Department for leave 
tomake some changes in its operations 
involving the employment of certain 
measured services. 

The Department disallowed respond- 
ent’s application for permission to in- 
stall such services, and in its decree, 


the trial court did not reverse, though 
it did not expressly affirm, this action 
of the Department. Telephone Users 
League then appealed to this court 
from the decree of the trial court, de- 
siring to be free to present before this 
court its position in opposition to the 
installation of new metered services, 
if that question should be here pre- 
sented. Respondent did not appeal 
from the decree of the superior court, 
and the order of the Department dis- 
allowing proposed measured services, 
and referring to the “station-to-sta- 
tion” method of rate making as distin- 
guished from the “board-to-board” 
method, of which order appellant Tel- 
ephone Users League entirely ap- 
proves, is not here contested. It is 
therefore unnecessary to discuss any 
question in connection therewith. 

The decree appealed from will be 
modified as hereinabove directed, and 
as modified, is affirmed. The three 
departmental orders which were re- 
viewed before the superior court stand 
reversed (save as to the portions of 
such orders not reversed by the trial 
court), in accordance with the provi- 
sions of the decree appealed from, and 
will be remanded to the Department 
for further proceedings in accordance 
with the decree as modified herein. 

No costs will be taxed in this court 
in favor of any party to the proceed- 
ing. 

Simpson, C. J., and Millard, Stein- 
ert, Blake, Robinson, Mallery, and 
Grady, JJ., concur. 


Jeffers, J., not participating. 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION 


C. H. Bardoner et al. 


Allegheny-Butler Gas & Oil Company 


I. C. 14836, I. C. 15179 
January 10, 1944 
ROCEEDING against natural gas company for failure to com- 
Pay with Commission order; respondent ordered to cease and 
desist operations as a public utility and another company ordered 
to serve respondent’s customers upon request for service. 


Certificates of convenience and necessity, 


with Commission order. 


§ 147 — Forfeiture — Noncompliance 


1. A gas company which has failed to comply with a Commission order 
requiring it to pay a fine, to abate and eliminate inadequate and dangerous 
service conditions, and to render service according to Commission require- 
ments thereby forfeits its right to serve the public, p. 64. 


Service, § 117 — Duty to serve — Competitor’s customers — Forfeiture of com- 


petitor’s operating rights. 


2. A natural gas company, having authority and facilities to serve an area 
in which another gas company is operating, must serve such of the latter 
company’s customers as may apply to it for service upon forfeiture of the 
latter company’s operating authority for noncompliance with a Commission 


order, p. 64. 


(Siccins, Chairman, and BucHANAN, Commissioner, dissent.) 


By the Commission: On August 
30, 1943, we sustained the complaints 
in this proceeding and ordered the 
Allegheny-Butler Gas & Oil Company 
(hereinafter called respondent) (1) to 
forfeit and pay to the commonwealth 
the sum of $50, (2) to abate and elim- 
inate the inadequate and dangerous 
service conditions within thirty-one 
days of the receipt of the order, and 
(3) to render service according to the 
requirements of Commission Circular 
No. 9-A. 

[1, 2] The respondent has failed to 
comply with our order in any way; 
it has not paid its fine and its serv- 
ice continues to be inadequate and dan- 
gerous. It has therefore forfeited its 
right to serve the public. The Peo- 
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ple’s Natural Gas Company has char- 
ter rights and facilities to render serv- 
ice in the district in which respondent 
is presently operating, and if consum- - 
ers of respondent desire service they 
are at liberty to make application 
therefor to the latter company. See 
McMillen v. Greensboro Gas Co. 3 Pa 
PSC 536, PUR1918D 855; therefore, 

Now, to wit, January 10, 1944, it 
is ordered: 

1. That respondent forthwith cease 
and desist rendering service and doing 
business as a public utility. 

2. That The People’s Natural Gas 
Company serve such consumers of 
respondent as may apply to it for 
service. 
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KUHLMAN TRANSFORMERS HIGHLY REGARDED BY 
BOTH INDUSTRIAL AND UTILITY ENGINEERS 


The three-phase, 60 cycle, 2400 volt primary OISC Kuhlman Transformers 
shown here are on their way to one of America’s vital war plants. High 
voltage side is equipped with gang-operated oil fuse cut-outs. Secondary 
outlet is enclosed in a rectangular compartment with facilities for cubicle or 


duct installations. 


No detail is overlooked in the mechanical or electrical construction of these 
power transformers. Tap changers, tap leads, frame, case, and all the 
other component parts are designed and built to easily withstand the 
stress and strain of constant heavy loads. 


Hundreds of Kuhlman Power Transformers giving uninterrupted service 
year after year all over America provide the best proof of the durability 


and efficiency of these well-designed, well-built units. Write today for 


complete facts. 
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ON A FINE JOB, WELL DONE! 


The Treasury ‘Star’ Flag marks plants with at least 90% 
of personnel participating in the Payroll Savings Plan to 
at least 10% of gross payroll, and also having reached, 
or topped, a War Loan Drive quota! 


The successful close of the 4th War Loan Drive finds many 
more ‘’Star’’ Flags than ever before. To these, the thanks 
of the nation, and the appreciation of the Treasury for a 
great job. And to those who didn’t quite win the “Star” 
go equally sincere thanks—and may they soon join the 
Star” fliers! 


One thought that many concerns have found helpful in 
stepping up their Payroll Savings Plans is this. In many 
cases the Treasury Representative in a plant has been 
able to point out that during Loan Drive periods ¢m- 
ployees found it possible to spare much more than they 
had counted on, and that—when properly approached— 
a very substantial fraction of such employees will decide 
they can afford an increase in their current Payroll Sav- 
ings Plan. 


ues ALL Keer Talk this over with your Treasury Representative—it 
BACKING THE ATTACK offers important possibilities when correctly handled. 


witt WAR BONDS 


The Treasury Department acknowledges with appreciation 
the publication of this b 
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This is an official U.S. Treasury advertisement—prepared under auspices of 
Treasury Department and War Advertising Council. ; 











Industrial Progress 


Selected information about products, supplies and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 


Long-Taper Pipe Reamer 


NEW pipe reamer of extra long taper de- 
sign has been added to its line of pipe tools 
by The Ridge Tool Company of Elyria, Ohio. 


As a result of the long taper, this RIDGID 
reamer is claimed not only to avoid flaring, 
splitting or reducing wall of pipe but to cut 
burr cleanly and easily from the inside of pipe 
or conduit. It is furnished with ratchet handle, 
or can be used with the ratchet handle of 
RIDGID No. 00R Ratchet Threader. 


Duragauge Bulletin Available 


Perv announces the publication of a new 
12-page bulletin on the phenol turret case 
Duragauge. 

The booklet illustrates in colors the assem- 
bly of the gauge and full explanation in text 
and illustration is given of the rotary move- 
ment, and the design and construction of the 
system. General dimensional drawings and il- 
lustrations of all thirty-one dials available are 
also included. 

A copy of this new Duragauge bulletin may 
be obtained from the manufacturers, Mann- 
ing, Maxwell & Moore, Inc., Bridgeport, 2, 
Connecticut, 


Robins Honors W. P. Newman 


wee P, Newman, purchasing agent of 
Robins Conveyors Inc., manufacturers 
of materials handling machinery, was hon- 
ored at a luncheon at the Passaic City Club on 
the celebration of his 45th anniversary with 
the company. 

Present at the gathering were 16 people who 
had spent a total of 400 years with Robins 
Conveyors. Besides Mr. Newman, those who 
had seen 30 or more years of service were, in 
order of precedence: Thomas Robins (53 
years), W. R. Browne (39 years), E. S. Sta- 
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delman (36 years), E. C. Salzman, R. Wi 
Eichenberger, and T, M. Keith (34 years each} 
and Thomas Matchett (31 years). : 
Mr. Newman started as office boy at Rob 
after having served in a similar capacity for 
Thomas A. Edison for a few years. He hag 
been purchasing agent for the past 36 years, © 


Army-Navy “E” Presented 


HE award of the Army-Navy “E” for ex 

cellence in production records was made 
recently to the Cochrane Corporation, 17th 
St. and Allegheny Ave., Philadelphia, Pa. an 
the. McCabe Powers Auto Body Co., of 
Louis, Mo. 


New Plant At Houston 


A NEW plant, to supply the needs for Bit 
mastic Pipe Coating in the Southwest, # 
being constructed in Houston, Texas, by thi 
Wailes Dove-Hermiston Corporation @ 
Westfield, New Jersey. 

Large stocks of various grades of Bitumas- 
tic Enamels, for the protection against corro 
sion of buried pipe lines, will be available at 
the Houston plant at all time together with 
full stocks of all bitumastic industrial coatings 


V-Belt Booklet Published 


A FOUR-PAGE folder on its line of V-belts, 
featuring information about its recently 
announced wire grommet type, has just been 
published by The B. F. Goodrich Company 
and is now available upon request. 

The wire grommet V-belt is made up of 
twin cores of endless steel. wire twisted om 
itself. The grommets are covered with coun-| 
ter-balancing and insulated cord. 

Wire grommet V-belts are built with ex- 
ceedingly high tensile strength, high resiliency) 
to resist shock, and assure but little perma=| 
nent stretch, according to the manufacturer. 
These features, together with other ad- 
vantages of grommet construction, are report 
ed to allow a considerable increase in horse= 





DICKE TOOL COMPANY 
DOWNERS GROVE, ILL. 
Manufacturers of 


Pole Line Construction Tools 
They’re Built for Hard Work 
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OF Onn gree GOING © 


With desperate fury they dive in... trying to break 
through to bomb their target. But these Nazi bomb- 
ers get just so far, then—WHAM! ... they crash into 
a curtain of hot, tearing steel. For down there on the 
ground is a ring of American anti-aircraft guns... 
each one hurling more than a hundred two-pound 
shells two miles into the sky—every minute! 


To produce such intricate guns on a mass scale was 

a stern challenge to Amerigan industry. Just how 
IN PLANTS OF ALL TYPES well this challenge has been met is, of course, a mili- 

i ting front, th i 

TODD BURNERS tary secret. But on every figh g front, the mounting 
number of dead Nazi and Jap airmen is mute testi- 
mony to the job that has been done . . . a job that 
Wherever trouble-free, depend- reflects the ability of America’s industrial might to 
able combustion of liquid and h 2 f : aid 
ibous fucis is a necessity . . . produce w atever is necessary for victory, it 
oniand or sea... Todd Burners planes, tanks, ships, shells or guns. 
are delivering unsurpassed per- 
formance in the production of TODD SHIPYARDS CORPORATION 
eee (COMBUSTION EQUIPMENT DIVISION) 


601 West 26th Street, New York 1, N. Y. 


NEW YORK BROOKLYN HOBOKEN BARBER, N. J. 
Rage tk HOUSTON MOBILE 
A NGELES SAN FRANCISCO 

SEATTLE TACOMA BUENOS AIRES LONDON 


ARE WORKING FOR VICTORY 


D BURNERS * * ON THE FIRING LINE OF AMERICA’S WAR PRODUCTION FRONT 
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INDUSTRIAL PROGRESS—( Continued) 


power ratings over the conventional type V- 
belts. 

The grommet type V-belt is being furnished 
only on special jobs where it has been decided 
by belting engineers that standard belting can- 
not be used. 


Westinghouse Surpasses 
Production Records 


HE Westinghouse Electric & Mfg. Co. 

surpassed all previous production records 
in 1943, it was disclosed recently by A, W. 
Robertson, chairman. 

Net sales billed in 1943 were 47 per cent 
ahead of 1942 and amounted to $714,305,303, 
after voluntary price reductions in line with 
the company’s renegotiation agreement in 
1942. No reserves for renegotiation were set 
up by the company in 1943, Mr. Robertson 
pointed out, as it is considered that the reduc- 
tions already made are sufficient. 


A-C Publication 


€¢ Pyackacinc Pays Off’ is the title of a new 

P Allis- Chalmers bulletin describing 
standardized load center unit substations of 
100 to 2,000 kilovolt amperes capacity for meet- 
ing the power supply needs of all types of in- 
dustries. One feature of the bulletin is a simple 
nomogram which makes it possible to select the 
correct air circuit breaker for any application 





“"MASTER*LIGHTS" 
© Portable Battery Hand Lights. 
© Repair Car Roof Searchlights, 
© Hospital Emergency Lights. 
CARPENTER MFG. CO, 


197 Sidney St., 
MASTERSLIGHT* MAKERS 








of a standardized load center unit substation, 

Pointed out in this bulletin as advantages of 
the new load center power distribution system 
are quicker delivery of equipment, easier in- 
stallation, critical material saving, and lower 
initial cost. 

Copies of this bulletin, No, B6285, may be 
obtained from Allis- Chalmers Mfg. Co., Mil- 
waukee 1, Wis. 


Paint Stripper Offered 


HE manufacture of a special blackout 
paint stripper, Turco Re-Lite, is an- 
nounced by Turco Products, Inc., 6135 South 
Central Avenue, Los Angeles, California. 
Formulated primarily for blackout paints of 
both asphaltic and non-asphaltic types, Turco 
Re-Lite is a ready-to-use stripper with char- 
acteristics required for satisfactory applica- 
tion to windows, street light globes, and other 
verticle surfaces. 


THE cooperation of the electric utility 


istry with the watthour meter manufacturers 


kept the design and development of the 


watthour meter well ahead of meter- 


ements. 


Thanks to this cooperative 


SANGAMO ELECTRIC COMPANY 
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LN EXTREMELY SENSITIVE THERMOSTAT 


LET'S BE REALISTIC 


There are a lot of enchanting promises floating around about a fantastic 
world we will be living in after the war. Fine—it can’t come too soon, but 
it looks like the demands of rehabilitation will determine the course of 
events after the costly struggle is over. 

The order of things during the postwar period will of necessity, call for 
rigid economy throughout the entire program of living. It is natural to 
assume that some changes will be made, and then only where a saving 
can be effected. 

The day dream world is very likely to be out of grasp for a little while to 
come. People as a whole are not so much concerned about fancy frills 
or novel ways of doing things as they are about getting back some of the 
basic comforts now denied by war priorities, and among the first of these 
is automatic heat—assured by the Mercoid time proven way of efficiency, 
accuracy and trouble-free performance. 


THE MERCOID CORPORATION, 4219 BELMONT AVE., CHICAGO 41, ILL. 
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SAVE 50% j 
IN TIME AND MONEY wIitH 











THE ONE-STEP METHOD 


OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Chicago Detrolt Montreal 
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R DOOR ECONOMY 
at ENDURES 


e unbeatable economy of Kin- 
ear Rolling Doors has a two-fold 
purce. First, in the extra rugged- 
ess and durability of their all-stee/ 
hterlocking-slat construction . .. sec- 
ndly, in the efficient, space-saving 
onvenience of their coiling, upward 
tion. Opening into a remarkable 
all space above the lintel, Kinnear 
olling Doors permit full use of all 
oor and wall space around the 
borway. They open and _ close 
moothly and rapidly at all times— 
ree from obstruction by snow, ice 
r swollen ground. And when open, 
hey are out of the way of traffic, out 
f reach of damage. Kinnear Roll- 
nf Doors are built for openings of 
ny size, in old or new buildings, 
ith motor or manual control. 
Write today for complete details! 









The h I \\ \\ % A Hi Manufacturing Company 
PeUbO 80 FIELDS AVENUI CULUMBUS, OHIO 


Lories: Columbus, Ohio, and San Francisca, Calikornia 
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DAVEY TREE TRIMMING SERVICE 


Maximum HS 
removal per [hb. 
1846 1923 of Oxidel 


JOHN DAVEY 
Founder of Tree Surgery @ Lavino Activated Oxide js 


made specifically for maximum sulphur re- 
Py moval...is not just a "satisfactory" purifyin 
etting the Clearance InNMIUe merely by virtuslor inualeme 

Q erely rriue 1c ntal 

properties, but is made especially for moximum 
‘Davey men can get plenty of capacity and activity, maximum trace removo! 
« . and shock resistance. As such, we do not believe 

clearance for your lines and do it you will find Lavino Activated Oxide has 
in such a way that both the trees any close rival — comparing cost comparing 

e Tal 2 d ri rT 
ith tina: thik ete he happy. performance and comparing savings. 

Davey men do things the way you 


hope to have them done. 


We'll be glad.to tell youall about its remarkable 
record; just Write a note on. your letterhead iT) 


E. J. Lavino and Company 


@NIIc7 
DAVEY TREE EXPERT CO. KENT, OHIO ZS 


DAVEY TREE SERVICE pas?” 


Tree interference may aid the Axis 


1528 
a Walnut St, 
Philadelphia 


Penno,. 


























e Whatever the demands of the gas in- 

dustry may be, Connelly is equipped 
to meet them. With our new laboratory for scientific 
testing of purification materials and greatly increased 
facilities for the production of Iron Sponge, Governors, 
Regulators, Back Pressure Valves and other equip- 
ment for gas purification and control, Connelly is at 
your service, ready for any emergency. 


Under the able management of Mr. A. L. Smyly, pio- 
neer in gas purification and pressure regulation, this 
organization has continued its leadership in the field, 
and the fact that Connelly products are standard in 
hundreds of the leading gas plants of the country is 
indicative of the service rendered. 

@ Mr. A. L. Smyly 

Connelly Iron 


anes Co 


IRON SPONGE and GOVERNOR Company 
CHICAGO, ILL ELIZABETH N 
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FOR ELECTRICAL ENGINEERS serving industry, 
these new electrical ideas serve a double 
purpose. @ First, by direct application, they 
may help to save energy, man power, or 
critical materials. @ Second, they may bring 
' tomind problems which might be solved by 
similar electrical pioneering. If you know of 
“such a problem, why not ask G.E. for assist- 
- ance? Engineering aid is available on any job 
that can help win the war. General Electric 
Company, Schenectady, N. Y. 


FAST AND PRECISE MEASUREMENT of the 
number of turns in a coil is made by a 
new coil-turn counter announced recently 
by General Electric. Operation of the coun- 
ter is simplified by a galvanometer control 
panel with built-in reference coils. A 
magnetizing-current contro] box permits 
operation directly from a 120-volt d-c 
supply or a 20-volt storage battery. Accu- 
tacy of the counter is one turn in 1000 
for coils of common sizes. In production 
work, 80 to 100 coils per hour can be 
checked, 


CORRECT ILLUMINATION in a war plant 
can now be determined more quickly 
with a new “‘fish-eye’’ camera developed 
in the G-E Research Laboratory. This 
“jlluminagraphic camera’’ employs a con- 
vex reflecting mirror that picks up side 
lighting as well as overhead lighting in 
exact proportion to its illuminating effect 
at any particular point on the working 
plane. Thus illumination from extended 
light sources, such as windows or banks 
of fluorescent lamps, can be analyzed 
without elaborate calculations. 


Bos. 


ELECTRONIC-CIRCUIT PROBLEMS that require 
a resistance material in which a relatively 
small increase in voltage results in a large 
increase in current can be successfully 
solved by using General Electric Thyrite. 
This material can be molded to form vari- 
stors of the required physical size and elec- 
trical specifications. Thyrite has had 
important uses for many years; for ex- 
ample, as the “‘valve”’ element in lightning 
arresters. Now design engineers in the 
electronic and communications fields are 
finding many new uses for it. Our local 
office can tell you what information is 
needed for quotations. 
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Because They Are Rugged... 


Operate At Conservative Speeds 


DAVEY COMPRESSORS ARE PREFERRED 
BY REPEAT PURCHASERS 


Scores of discriminating firms have found that Davey Compressors 
deliver longer, more dependable service at lower cost. That’s why 
they buy Davey Air-Cooled Compressors again and again. 

The four Davey Aristocrats in the picture are part of a fleet of 
Model 160 units, which has been built up by steady additions 
of new Davey Compressors over a period of years. 

Before you order your next compressor, check with some of the 
outstanding Davey users. 

Complete line of Davey Portable and Stationary Compressors 
in 60, 105, 160, 210 and 315 cubic feet sizes . . . Heavy-Duty 
Truck Power Take-Offs . . . Pneumatic Saws. 


WRITE FOR NEW CATALOG E-172 


Some Distinguished Users Of Davey Compressors 


American Telephone and Telegraph Co. @ Connecticut Light 
& Power Company @ Globe Contracting Company @ Barker 
Bros. Construction Co. e Georgia State Highway Department 


DAVEY (#10. 


KENT, OHIO 





Dt At £k:S IN PRINO-C TP AL C IT F-825 
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. ( TWO GREAT TIME SAVERS 


SS 


EGRY SPEED-FEED may be attached 
} to any standard make typewriter in one 
} minute, and with Egry Continuous Forms, 
| doubles the output of the operator—makes 
one machine do the work of two. 


EGRY TRU-PAK Register speeds the writ- 
ing of all handwritten records. Assures 
control over every business transaction. 


EGRY ALLSET Forms, the modern single 
set forms for speed writing all business rec- 
ords. Individually bound sets, interleaved 
with onetime carbons, ALLSETS are ready 
for immediate use either over the type- 
writer or when written by hand. 











THE AIRPLANE AND 
EGRY BUSINESS SYSTEMS 


If you wanted to cross the ocean in a hurry, chances 
are you'd go by Pan American World Airways. And 
if you wanted to accomplish the writing of business 
records, either handwritten or typed, in the shortest 
possible time, you’d most certainly use Egry Business 
Systems as Pan American Airways and hundreds of 
other big businesses are doing. 4 Irrespective of the 
type or complexity of your business there is an Egry 
Business System to handle adequately the record re- 
quirements of every departmental activity. Investigate 
today! Write for literature which gives the amazing 
story of what may be accomplished through the use of 


Egry Business Systems. Or a free demonstration may ‘ 


be arranged at your convenience. Address Dept. F-316 


Mihinttring” 


with EGRY BUSINESS SYSTEMS 


Y, 


THE EGRY REGISTER COMPANY © Dayton, Ohio 
EGRY CONTINUOUS FORMS LIMITED, King and Dufferin Sts., Toronto, Ontario, Canada. 
Egry maintains sales agencies in all principal cities. 


a 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. « « 2 





THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 
f 


or 
ACCOUNTING AND REGULATORY REQUIREMENTS 
WEW YORE WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








oasox HOT, Hacon « Davis, anc: saz cass 


OONSTRUOTION £ APPRAISALS 
OPERATING COSTS ngineers INTANGIBLES 
VALUATIONS AND REPORTS 


NEW YORK PHILADELPHIA WASHINGTON ' OHICAGO 








GANNETT, EASTMAN & FLEMING, INC. 
ENGINEERS . 


Harrisburg Pennsylvania 








GILBERT ASSOCIATES, Inc. 


ENGINEERS SPECIALISTS 
Steam, Eleasie Gas, Hydro, POWER ENGINEERING SINCE 1906p, csssing and Expediting, 


Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 
Operating Betterments, Personnel Relations, 
Inspections and Surveys, Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention, 














J. H. MANNING & COMPANY 


120 Broadway, New York 


ENGINEERS 
Business Studies Purchase—Sales 
New Pro, Management 


Consulting Engineerin 
Public * culty Affairs including Integration 











Mention the FortniGHTLY—It identifies your inquiry 
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DESIGN 


PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 


CONSULTING ENGINEERS 


OPERATIONS 


STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York : 


San Francisco 











Sargent & Lundy 


ENGINEERS 
Steam and Electrie Plants 
Utilities—Industrials 
Studies—R eports—Design—Supervision 
Chicago 











SAN FRANCISCO 


STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON e NEWYORK e CHICAGO ee HOUSTON ec PITTSBURGH 
e LOS ANGELES 








Albright & Friel Inc. 
Consulting Engineers 


Investigations, Valuations, and Reports 
Design and Supervision of Construction 


1520 Locust Street Phila., Penna. 


BLACK & VEATCH 
CONSULTING ENGINEERS 


Appraisals, investigations and re 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 














BARKER & WHEELER, ENGINEERS 


DESIGNS AND .CONSTRUCTION — OPERATING 
BETTERMENTS. — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 








EARL L. CARTER 


Consulting Engineer 


- REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 





(Professional Directory Concluded on Next Page) 
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(concluded) 





JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 

















A. S. SCHULMAN ELEctrIic Co. 
Contractors 


TRANSMISSION LINES—UNDERGROUND Distri- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 Soutn Dearsorn St. CHiIcaco 














Mark WoLFF 
Public Utility Consultant 
261 Broapway, New York, N. Y. 


Representing the Public Exclusively 
Since 1914, 








J. W. WOPAT 


Consulting Engineer 


‘ Construction Supervision 
Appraisale—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 








Representation in this Professional Directory 
may be obtained at very reasonable rates. 
Kindly address inquiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
1038 Munsey Building 
Washington 4, D. C. 














Mention the FortnicutLy—It identifies your inquiry 












Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 


\ 
































quickly— 








in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 





















Universal Clamps to take a : 
large range of conductor sizes; ‘ 
with 1, 2, 3, 4 or more bolts, ; 








L-M Elbows, with compression units 
giving a dependable grip on both con- 
uctors. Also Straight Connectors and 
Tees with same con- 
tact units. 


























Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- bled 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 












Jack-Knife connectors for simple i 
and easy disconnection of mo- [aj 
tor leads, etc. Spring action— fF 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- * 


ing—also’ split tinned sleeves. High conductivity 
copper; close dimensions. 


Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers @ 


PENN-UNION 


(om © 0. 5 2k SF On a ak ® | FITTINGS 
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oPs In Ditching 
Machine Value 


ALWAYS: 





Yor THE CLEVELAND TRENCHER COMPAN rea 
N 2010 # thes Small Trenkion as 


ST. CLAIR AVE Pioneer CLEVELAND 17, OH!O 


“CLEVELANDS’ Save More...Because they Do More 
s 


rR 
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INDEX TO ADVERTISERS 


poe Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 
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Addressograph-Multigraph Corp. ............-..---..-------- 
Inside Front Cover 
Albright & Friel Inc., Engineers 
Aluminum Co. of America 30 
American Appraisal Company, The 48 
*Autocar C Pp y 
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*Babcock & Wilcox Co., The 
Barber Gas Burner Company, The 
Barker & Wheeler, Engineers 

Black & Veatch, Consulting Engineers ... 
Blaw-Knox Division of Blaw-Knox Co. 
*Brown, L. L., Paper Co. 
Burroughs Adding Machine Co. ...............22.....-..-.- 13 








Cc 


Carpenter Manufacturing Company 

Carter, Earl L., Consulting Engineer 

Cleveland Trencher Co., The 

Combustion Engineering Company, Inc. 

Connelly Iron Sponge & Governor Co. ................ 42 
Consolidated Steel Corp. Ltd Inside Back Cover 
Crescent Insulated Wire & Cable Co., Inc. 


D 
Davey Compressor Company 
Davey Tree Expert Company 
Day & Zimmermann, Inc., Engineers 
Dicke Tool Company 
*Diebold, Incorporated 














E 
Egry Register Company, The 
Electric Storage Battery Company, The 
Elliott Company 








F 
Ford, Bacon & Davis, Inc., Engineers 


G 
Gannett, Eastman & Fleming, Inc., Engineers.... 
*General Detroit Corp., The 
General Electric Company 
*General Motors Truck & Coach Division ............ 
Gilbert Associates, Inc., Engineers 
Grinnell Company, Inc. 
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Hoosier Engineering Company 
*Horn, A. C. Company 
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International Harvester Company, Ine. ................ 27 
*I-T-E Circuit Breal Co. 
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Kinnear Manufacturing Company, The . 
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*Main, Chas. T., Inc. 
Manning, J. H., & Company, Engineers —.. 
*Marmon-Herrington Co., Inc, .«.......2..2200-.. pie, 
Merco Nordstrom Valve Company 

Mercoid Corporation, The 


N 
*National Association of Railroad and Utilities 
Commissioners 


National Postal Meter Co., Inc 
Outside Back Cov 














Neptune Meter Company 
Newport News Shipbuilding & Dry Dock Co... 
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Pennsylvania Transformer Company 
Penn-Union Electric Corporation 
Pittsburgh Equitable Meter Company ...... e 
— Utility Engineering & Service Cm 
on 
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Railway & Industrial Engineering Company...... 
Recording & Statistical Corp. .................------. = 
Remington Rand Inc. 
Ridge Tool Company, The 
Riley Stoker Corporation 
Robertshaw Thermostat Co. ........... 
Robins Conveyors Incorporated 


8 
Sanderson & Porter, Engineers . 
Sangamo Electric Company 
Sargent & Lundy, Engineers .................-.-.----- 4 
Schulman, A. S8., Electric Co., Contractors - 
Stone & Webster Engineering Corporation ...... 


T ‘ 
Todd Shipyards Corporation ...............---.--—---- 
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Vulcan Soot Blower Corp. 
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*Welsbach Engineering and Management 
Corporation 

















Wolff, Mark, Paliic Utility Consultant z 
Wopat, J. W., Consulting Engineer .........-—-~ 
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y the G-l cargo ship 


ent need a convoy 


isa plain name for a beautiful cargo 
|, Displacing 12,900 tons, it is capable 

Pogreater speed than the EC- 2(Liberty). 

evice record includes many instances 
iling without convoy, of evading and 
ning enemy submarines. 


¢ruction of the C-1 necessarily calls 
yorkmanship of a high order, an ex- 
Ne of which — fitting drive shaft to 
beller—is shown here. 


ight is the stern section of the shaft. 
en coupled with additional sections 
installed in the ship, it measures dou- 
the length of a regulation bowling 
y, weighs 52 tons and is dimensionally 
bate to within 2/1000 of an inch. 


tolerance, however, isn’t allowable in 
joining of shaft and propeller. Several 
of meticulous fitting, scraping and 
ting are required before the result is 
ieved—a solid “‘no tolerance’’ juncture 
to withstand the strain and speed of 
pine power. 
ciency in the production of the C-1, of 
al craft and ordnance, of other war prod- 
shas won for the men and women of 
solidated Steel Corporation every basic 
yrnment industrial award. We intend 
eep up the good work. And when vic- 
yiswon, this organization of skills and 
is will again help to build in steel the 
ut plans of a peacetime America. 


msolidated 
Steel 


FABRICATORS 
ENGINEERS 
CRAFTSMEN 


RGEST INDEPENDENT IN THE WEST 


SS be ED 


ORPORATION, LTD., LOS ANGELES, 

















Illustration shows COMMERCIAL CONTROLS Metered Mail Machine 


OUR ‘post office is handling more mail 
than ever before—and. with less man- 

power. Give it a “‘hand’’ by addressing mail 
dlearty’ and correctly . . . by including the 
zone number . . . by observing all postal 
regulations . . . and in your office, by using 
modern mail-handling equipment. 

ComMErcIAL Controts Metered Mail 
Machines seal, imprint, postmark, count 
and stack outgoing letter mail and account 
for all postage spent. They are also adapted 
for quick preparation of parcel post ship- 
ments. They eliminate sorting and cancel- 
ling in the post office—and in your office, 
save manpower and speed production. 

Today the mailroom is “the heart of 
every office.”’ And it-will gain further im- 
portance when Victory -brings a-faster- 
moving business world. So you should plan 
your new, postwar mailroom now—with 
the help of our specialists. 


Let’s give to the RED CROSS WAR FUND 


4 
a 


Equipment for Complete Mailroom Sery- 
icé will be in production again as soon as 
we finish today’s big job of making .30 
caliber M-1 Carbines for the Armed Forces. 

x k *& 
Metered Mail Systems .. . Postal and Parcel 
Post Scales ... Letter Openers ... Envelope 
Sealers . . . Multipost Stamp Affixers . . 
Mailroom Equipment. (Many units available.) 


COMMERCIAL 
CONTROLS 


Division of PF 
NATIONAL POSTAL METER CO., INCuw 
ROCHESTER 2, N.Y : 


$ 

PRINCIPAL CITIES % 
2b 

3 


BRANCHES AND AGENCIES 








